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Host: Dear listeners we are delighted to present to you the tenth program of the series Our Debate for Justice, part of our Interactive Radio for Justice project. 

Presenting today is Gratien Iratchan.

Today we will speak about witness protection and whether it can impact the credibility of the International Criminal Court, considering that some international tribunals let witnesses speak openly. By witness protection we refer to witness anonymity.

We will hear four guests in this debate. They are Remi Banyina, representing the Congolese Patriotic Front, the party of Thomas Lubanga, currently detained in The Hague; from Bunia we will hear Me Joseph Lobi, called to the Kisangani Bar; we will hear Marianna Goetz by phone, from REDRESS, a British NGO based in London working specifically on witness protection; and finally we will hear from Montreal Me Elise Grou, called to the Quebec Bar. Me Elise of course participated in the creation of the International Criminal Court.

Me Elise, could you please give us more information on your background?

· My name is Me Elise Groulx, called to the Quebec Bar, here in Montreal, and I have been working on the creation of the International Criminal Court since 1997. I am involved in the International Association of Defence Lawyers, which is an organisation of defence lawyers working on the creation of the Court, to ensure that trials are fair and that defence lawyers have a strong voice. We have also created the International Criminal Bar in Montreal in 2002. I was its first President elected in Berlin in March 2003. I was President for almost 3 years. Now the International Criminal Bar sit in The Hague, near the International Criminal Court, to represent defence lawyers as well as those who represent victims, all lawyers who appear before the International Criminal Court. We also created a code of ethics for lawyers, and several members called to the Bar in Congo, in the Democratic Republic of Congo, have been involved since the inception of the International Criminal Bar, as well as in the International Association of Defence Lawyers 

Host: We will start right away with Mr. Remi Banyina. My question to you, Mr. Banyina is the following: you have, as the Congolese Patriotic Union party, put into question the credibility of certain techniques of the Court. Indeed, as you mentioned, victims who are protected do not speak with their real voices; they are hidden and you think that this can affect the credibility of the trial. What do you think of that? Please tell us.

· We are now before an International Criminal Court in order to find solutions and protect everyone. If we are now before this Court, we want it to be a model of justice, where everyone can feel that their rights are being rehabilitated. So today, if we are before the Court, and you spoke of witness protection, anonymity and secret identities, I think that the Court loses credibility in doing so, because when a witness appears today before the Court and whose identity is not known, and the same goes for victims, victims whose identity is unknown, how can we assess the credibility of their testimonies? How can we assess the truth behind this victimisation? This is where the real problem lies. So when someone appears before a Court that is as important as this one, a Court that attempts to rehabilitate everyone in their own right, I think that witnesses should be known, as well as whether they are from places where massacres took place. If witnesses are not known, we do not know where they came from but they will talk about something that they have invented himself or by a group of people in an office. So I think this affects the credibility of this Court.

Host: Me Lobi, you are called to the Kisangani Bar, here in Bunia. Do you think witnesses can be protected under very specific circumstances? More specifically, before the Court, in the trial of Thomas Lubanga, where witnesses are protected.

· I think that if we look at testimonies, testimonies as such are declarations that must be objective. So the person must also have an ideal and objective perspective. This means that the accuracy of the statement is also related to objective conditions [of testimony]. Hiding- hiding witnesses, in order to protect them, could hide the truth that justice is based on. Balancing out both precepts _ that is protection of witnesses against the truth and justice _ the truth outweighs protection because justice is rendered in the name of society and for its interest, whereas protection is completely individual. So you see that the general interest becomes hidden by, huh, the witness, we are hiding the truth. This is not what is recommended for justice to be fair. To distort voices, for instance, close the eyes, witnesses are being tortured morally, because this is in fact the truth itself that is being is tortured. The witness must speak freely in order to bring the attention of everyone on what he says, because there is nothing more fragile than a testimony. The Court, which procedure allows witnesses to be hidden, discredits itself; witnesses must speak out before everyone’s eyes, much like in all other tribunals.  This is what we would like to see for the Court to render an equitable justice. This is what we wish.

Host: Thank you Me Lobi. Marianna, you are from the NGO REDRESS and I know you also take care of victims. Do you think that the Congolese Patriotic Union’s statement, which says that we are in fact discrediting trials by allowing witnesses to be protected, do you think that this is a valid argument for this current trial?

· Thank you. In fact, this debate is very interesting; a good balance must be struck between victims’ rights and that of the Accused, which is always very difficult. In fact, when we look at other international tribunals, such as the International Criminal Tribunal for Rwanda, at the very beginning there were no measures in place for the protection of witnesses and victims, and we saw that some victims and witnesses were subject to threats, some were even killed. So this is when a system of protective measures was put in place, which includes anonymity, or at least partial anonymity, so there isn’t complete anonymity towards the accused, but a pseudonym that is used for the public. So the accused knows the identity of the person, but not the public. It is on the basis of other negative experiences of other international tribunals in the past that the Rules of Procedure and Evidence at the International Criminal Court were drafted, allowing a certain level of protection of victims and witnesses. We also saw that in Kosovo, during trials there, that a number of witnesses were threatened and killed because their identities had been revealed to the public.

Host: Thank you Marianna. We will now hear Me Elise. You have hard Me Lobi who gave his opinion on the protection of victims. What do you think concerning this protection in the trial of Thomas Lubanga?

· Are you speaking to me?

Host: Yes, yes, Me Elise, yes.
· Ok, well one has to distinguish what is happening in the trial of Mr. Thomas Lubanga. Unfortunately I have not heard Marianna’s statement at all, but witnesses who appear for the Prosecutor, Prosecution Witnesses, who could also be victims, are not anonymous witnesses. These are witnesses who testify with their identities known to the Defence. There are no anonymous witnesses who testify for the Prosecution before the International Criminal Court. It is possible that victims be represented by victims’ representatives, among groups of victims, who can intervene as an anonymous group. But this is not the same thing. Evidence that will be admitted on the basis of testimonies of victims who are anonymous will not have the same weight as testimonies of victims or witnesses who will testify for the Prosecutor but without being anonymous. You really have to distinguish. The evidence adduced by the Prosecutor is the evidence that will be relied on to reach a conviction. Prosecution evidence must be pleaded beyond reasonable doubt, and of course, Defence lawyers must be able to cross-examine, test the evidence and verify whether the evidence meets international standards designed to ensure that the presumption of innocence is guaranteed, as well as the legitimacy of the International Criminal Court. Victims who present evidence through their victims’ representative, but which is independent of the Prosecutor, and who do so under the cover of anonymity, can of course not hope to see their evidence receive the same credibility as evidence presented by witnesses who are known to the Defence. Also, the evidence will have to be carefully evaluated if it is presented anonymously, and it will not have as much credibility in order to support a finding of guilt against of Mr. Thomas Lubanga. Therefore, one really has to distinguish that from Prosecution Witnesses, that is the witnesses of the Prosecutor, who are not allowed to testify anonymously.

Host: Yes, Mr. Banyina, you have heard the statement of Me Elise, as well as of Marianna. What is your reaction to what they just said?

· For us it is clear that this Court is important for Ituri, and generally for the world. The Court, everyone knows, punishes in order to give a strong example, let’s say to strike against those who commit these types of crimes across the world. We, here in Ituri, wish that the real perpetrators be punished, and that the Innocent be left acquitted of another way. When one says, for instance, that one victim whose identity is unknown, we do not even know how this victim came to The Hague, this is already a problem. How does one enter in contact with these victims? Who informed them? Who brought them all the way there? Who met with them? These are questions that we have. But if we knew the victims and which area they are from, we would even assist the Court in finding them. Why would we attack a victim that everyone knows? Why target a witness who told the truth. I don’t think this is our position. So we want that witnesses who speak before the Court, and in order for justice to be made, to be what it should be, witnesses must be known. For instance, when we say that victims receive protection, that they are independent _ although I don’t know how they became “independent” _ or Prosecution witnesses, I believe that all of this makes us uncomfortable. If we want that the truth come out before the Court, let’s open [the process].
Host: As Marianna mentioned, this is based on previous experiences, such as the Tribunal for the former Yugoslavia, where witnesses faced problems. So don’t you think that witnesses can risk their lives by testifying and then come back here?

· But for the Court to be credible, such anonymity should not be provided. The Court, the international community, the Court should then take other measures, such as relocate the witness from the region, because they spoke the truth, so that the truth comes out and everyone hears what has been said. But when someone comes out of nowhere and appears in the trial of Thomas Lubanga and claims to be a witness whereas he never lived here, or is not known by anyone in the area where Thomas Lubanga was. There are many aspects so the Court should look for other solutions to protect victims or witnesses. They should find somewhere else for them to live.
Host: So you don’t think that these witnesses are from Ituri?

· Ok, but let us know them, present them to us so that we know who they are. This is our problem.

Host: Marianna, we will now turn to you, do you think that what Mr. Banyina is saying is correct, or do you have other suggestions to give us in this debate?

· In fact, the debate is interesting, because it is clear that justice must be seen to be done. It is not only a trial internal to the Court that is important but also the perception the public has of justice. I understand the point of view of Me. regarding this. So it is understandable that the population in Ituri wants to know who says what and why they say so. However, witnesses would not come to testify if they did not receive some sort of protection. Therefore protection measures are only put in place after specific assessments concerning the individual security of each person. This means that when someone wants to receive protection must meet certain criteria set by the Court in order for the Court to provide protection to this witness. So not all witnesses receive protection, but only those who genuinely fear for their security. Then there are various levels of security that can be provided. Public anonymity is one of them, but other measures concern relocation of witnesses away from the place where they could face threats, but these are extreme measures and cost a lot of money. So the main difficulty is to conduct a trial where witnesses can testify safely without having to spend large amounts of money to relocate these witnesses in other countries and so on. Therefore, there are many different questions here. But when we talk of fair trial, one has to understand that the accused or the indictee does receive a fair trial. It is only the public that does not know the identity of the witness. Defence lawyers and the accused himself know who these persons are. So concerning the fairness of the trial, in principle it is guaranteed.

Host: Marianna, concerning the Tribunal in Sierra Leone, witnesses were not hidden, their voices were not distorted. Why didn’t this Court take such measures to hide their witnesses? Do you think there is a link between Sierra Leonean witnesses and Congolese witnesses? Are there differences, or do Congolese witnesses face risks that Sierra Leonean witnesses do not face? What happened there?

· In fact, each witness, the risk is individual, so the risk is assessed for each witness. So for example in the case of children, or minors, or people who are particularly vulnerable or in a very precarious situation with regard to their security, then more stringent measures are being resorted to. However, in Sierra Leone, many witnesses received protection, while others did not need to. The same will happen at the ICC, not all will testify anonymously.

Host: Me. Lobi you have heard Marinna’s statement, you have also heard Me. Elise Groux. Do you agree that, you are all lawyers, do you agree with what Me. Elise Groux said?

· I do not quite agree, because, as I said earlier we cannot hide the truth. The one who wants to serve justice must choose, must stay away from all risks, and when someone seeks individual protection, then this person in facts seeks ways to be dishonest. “I would not want that people know that I am the one who lied here, or I would not want to tell the truth.” But the truth has to be determined. If this means we have to die, we have to accept that but at least we will have the honour of having told the truth, to die to have said what we should say, for justice to be rendered for the interest of society. This justice will be fair. But to say that witnesses need personal protection, I can say that this witness seeks to lie, to hide the truth. The witness who wants to tell the truth must come forward, so that we know that he can live in peace for having told the truth, he deserves a Nobel Prize for having told the truth. This is what we need to achieve in order to render justice!

Host: Aren’t you afraid that witnesses then face problems? If he dies, for instance, do you think other witnesses will appear, won’t they be afraid to come and tell the truth?

· I think that, when he is at the Court, how will we kill him? He is well protected. Even the one who is indicted has no interest in killing him, I know that, this is normal. And when you tell the truth concerning what you did, you know that now you are discovered, you are exposed and have nothing else to say. You have to accept that, because you told the truth. But when you hide the truth, you, as an accused, remain in a position of force. I’d rather that these witnesses be protected otherwise, instead of hiding them, because we are in fact hiding the truth. Some people are hidden when they in fact know nothing, nothing, but who claim to be witnesses, even though they don’t know anything. 
Host: You think we can protect them after that?

· I think that during the trial, there is an element of security during the whole trial. I have never seen a trial, which we expect to cause security concerns, to not be accompanied by security measures. They must be protected by the security there, and in the evening after the trial they go back under the protection of the Court. And once the trial is over, I do not see why we should attack someone who has told the truth.

Host: And when they return here, won’t that cause any problem?

- What problems? If they really told the truth, why would we attack them? Even if you kept the truth hidden but it finally comes out, why would we target you? They will be protected by the entire society, this is the truth!
Host: Me. Elise, you are also a lawyer, what is your reaction to what Mr. Lobi said?

· Well, I’d like to distinguish. There is one thing that is extremely important. First, the International Criminal Court is a new institution. An international institution that has decided to give a voice to victims. This was not the case of the Court for Sierra Leone; it was not the case of the Tribunal for the former Yugoslavia, or of the Tribunal for Rwanda. This is a Court that desired to allow the participation of victims, it was one of the main objectives of the Court, in addition to putting an end to impunity, it was to give a voice to victims. The system put in place by the Court is a system seeking to ensure victims protection. This system is still at its early stages. When protection cannot be guaranteed to victims, we are faced to a very big dilemma between the right to a fair and just trial, which is a fundamental principle, the presumption of innocence which is also fundamental in order to ensure the credibility of the Court on the long run, but we also need to think of victims and protection measures must be sought because conflicts are often ongoing on their territories, conflicts are not always settled. This is the case in Congo, in Uganda, in Central African Republic, in Ivory Coast and in Sudan, which are the five cases before the International Criminal Court, but the problem is that we do not yet have all the means in place to guarantee the protection of victims. Victims for the prosecution must of course never testify under complete anonymity, because this goes against all principles of natural justice put in place to ensure the credibility of the Court. But one should always remember that the protection of victims is essential and that we should always seek to guarantee this protection in every possible way. However, Defence lawyers _ and this is where the difference lies between knowledge of the victim’s identity at large and with regard to the defence lawyer, who is entitled to test the evidence, cross-examine witnesses _ and I think that at all times the lawyer knows the identity of the victim in order to be able to interrogate this victim and verify the veracity of his or her allegations. There are all kinds of technologies at our disposal in order to hide the identity of the victim from the public, either by hiding the image, distorting the voice, or by allowing the victim to testify behind a screen in order not to be recognized. But at all times the identity of the victim is known to the defence lawyer in order for him or her to verify the veracity of the statement. If such guarantee were to disappear for the accused, then I would agree with the person whose name I do not have and who represents the Patriotic party of Thomas Lubanga, then it would cause serious worry. Then we would not be in a position to verify whether the victim is actually telling the truth or is simply looking to profit from the situation. Then it would be become dangerous for the credibility of the Court. But as long as defence lawyers know the identity of the victim, then we are covered. If we cannot guarantee the protection of victims on a global scale, then we should at least be able to offer them basic protection during the proceedings by using technology to hide them behind screens or change their voices. Therefore, we really have to _ it is on a case-by-case basis _ we have to ensure that each situation is examined on a case-by-case basis. We cannot establish general principles other than to object to the fact that witnesses testify under cover of anonymity without defence lawyers being able to know and check their identity and whether they were actually on the ground at the time of the events, whether there are ways to verify their allegations against the accused.

Host: Yes, well I am going to add another question. Witnesses are part of the community, so what do you think, from your international perspective, what type of problems do you think they can face after returning here because of everything they will have said in Court?

· Are you asking me?

Host: Yes I would like to ask you.
· Yes, if we have reasons to believe these people will face threats once back on the ground, we have to absolutely ensure that they do not return there and offer them some protection, change their identities, relocate them somewhere else. We cannot allow to put their lives at risk. I think that people have already suffered enough to not, on top of that, have the Court put their lives in danger. Ensuring the security of witnesses before the Court in The Hague is fundamental.

Host: We are extending the normal length of the program.

· Pardon me?

Host: Yes I was just saying that we are extending the program. I would like to conclude with each participant in this debate. I will first turn to Remi Banyina, you are representing the Congolese Patriotic Union. Do you think that witnesses belong to the community and what do you think should be done for protection, because after all, justice also entails protection and they will return to Congo, so what do you think, and what is your general idea of witness protection? We are reaching the end.

· To tell you the truth, there are things we do not understand. Many things happened in Ituri, many! Massacres that cannot even be named! But, you can see today that Thomas Lubanga with UPC only appeared in 2002, but prior to that there were many events, many politico-military armed groups, the Kinshasa government, the government in Kampala were involved. There were many people! All these people were present here. Nobody did anything concrete to resolve the situation on the ground. So if UPC took the initiative and things happened, it was because people accepted.

Host: So according to you it is because we should have come back _ because the Rome Treaty entered into force in July 2002 _ so you think we should have gone further back?

· Yes! In 2002, all these politico-military groups were active, but only the last one to appear in 2002 was arrested?! But all the people active then were there, and many things happened in their presence. But now our problem is that the one who testifies must be from around here, he must be from the Ituri community. He cannot, for instance, come from Kinshasa, from the Kivus or from I don’t know what areas of the world to give a testimony that will determine the fate of Thomas Lubanga. There are many things

Host: So you think there are problems, because we heard the witnesses when they talked about Bambu, Fataki, when they were talking of the schools and were they were born. Don’t you think this could give credibility to their testimonies?

· No no, really, no. When we hear these are things we can put down on paper, but is this person actually known in Bambu _ when he says he studied in Bambu _ do people know him in Fataki or elsewhere? Is he known in Mahagi? This is the question. The credibility must come from the roots and not from papers. Because, you saw how the first witness reacted? The Court was facing a difficult situation when it realised that it had been instrumentalized, but the Court never said anything about this.

Host: Well, let’s consider now that witnesses are members of the community, what do you think is appropriate for their protection?

· You are on the ground. Maybe Marianna and Elise ignore the reality on the ground.  But you are here, and [you know that] before the High First Instance Court or at the Prosecutor’s office, people are being prosecuted and sentenced. There are testimonies. Witnesses on the witness stand, here in Bunia, where the Congolese government has limited means to protect people, people still come forward to speak. And nobody ever came to complain to the Prosecutor’s Office because his brother was shot or someone else was killed after the hearing. People have been sentenced in spite of that.

Host: But you think that justice should also protect witnesses?

· Protect but not to protect, huh, hide the truth, as my brother said, this is not the way to make the truth come out. The truth has to come out. It must come out openly and we must know who is this person. Because even if the lawyer knows the identity of the victim, the identity is not enough because it is only a piece of paper. It is here that it must be established.

Host: Thank you Mr. Remi Banina, you are representative of the UPC, Congolese Patriotic Union, the party created by Thomas Lubanga, who is currently before ICC. Mr. Lobi, what is in short your impression of these debates? 

· Yes, I will be short, as you are requesting me. What I mean is that all this took place here in Ituri, and we know that the problem of the Court is that those who presented themselves as victims in fact were seeking to get money. This means that anyone can come from any other corner of the Republic, from Kananga, Lubumbashi, etc, to get money and, in order to not be caught, they will request to be protected. So this protection is normal to a certain extent but we refuse that such protection prevents the truth to come out. And justice- huh, the Court has to render justice on the basis of this truth, which will be undeniable, and then no one will be able to retaliate against witnesses who told the truth. We want that such protection ends so that everyone sees that witnesses are actually from Ituri. It will not be credible at all if we can see that the person is from Bandundu, and pretends to be from Ituri, or he is from Lubumbashi, Kananga. So we consider that such protection of witnesses allows such people to infiltrate actual witnesses. So in short what we have to say is that victim protection must allow the truth to prevail. And for the truth to prevail, and for the Court to remain credible, the Court must end this practice of protection. This is what procedure requires. Such procedure is not only in Congo, it is the same everywhere, hearings should be public.

· Trials at the International Criminal Court are very complex trials, which deal with events that take place on a very large scale, which makes it very difficult to collect evidence on the ground. It is therefore very difficult to strike the right balance between the rights and interests of everyone. We should remember that witnesses and victims experienced major traumas, representing a challenge for them. But it is not the only challenge. We should ensure that the standards of proof are not lowered for the benefit of compensating victims. These standards of proof and to seek the truth have to remain high. And, the role of the defence is to remind to the Court what the consequences of not respecting these standards of proof would be, which would lead us to a system where the presumption of guilt would prevail over the presumption of innocence, which would eventually lead to unfair trials and an international institution lacking in legitimacy and credibility. One should then always remember these objectives, which sometimes are competing. This is why the role of Judges is very difficult, so we have to give a voice to victims to allow them to participate in the criminal process. The goal is not only to seek compensation, but also to bring the attention of the public to their stories and allow them to “lick their wounds”, while at the same times preserving the right to a fair trial and reinforcing the presumption of innocent, which is a century-old precept, which represents a judicial tradition, and which is a lot more popular than the idea to give a voice to victim. It is very difficult to find a balance and everything must be done on a case-by-case basis. We are now dealing with a new institution, so we are learning a lot and I would like to remind that the defence must always be in a position to test the evidence, respond to incriminating evidence, cross-examine witnesses in a public forum, and all of this must be mitigated and balanced out in relation to all the other interests at stake, and everything must be done on a case-by-base basis, I think that there is no set rule, but anonymity of witnesses from the defence was a possibility that was put aside when the Rome Statute was drafted, and that this system is not in place.

Host: It is with the statement of Elise Groux, called to the Quebec Bar in Montreal, that we are reaching the end of this debate on witness protection, which, according to some, could discredit the International Criminal Court. As you heard, this aspect is important. Some think that it is fundamental to make non-anonymous testimonies and the truth prevail, in order to ensure a fair trial. Others support the view that the Court has to protect the security of witnesses, on the basis of previous experiences where witnesses faced threats. In this debate, we heard Remi Banyina, from the Congolese Patriotic Union, the party of Thomas Lubanga; we also heard from Bunia Me Joseph Lobi, called to the Kisangani Bar; Marianna Goetz, or the NGO REDRESS; as well as Me Elise Groux, called to the Quebec Bar, in Montreal. You can also hear this program on the Internet at www.irfj.org. Presenting was Gratien Iratchan. If you want to send your reactions, write to us at Canal Revelation, 54 Boulevard de Liberation, in Bunia city, or send us an email at canalrevelation2001@yahoo.fr. 

[Translated and transcribed by Sandrine Gaillot]

