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Host: Welcome to our ninth program OurDebate for justice, part of our Interactive Radio for Justice project. Today we will speak about the prevalence of sexual violence and its impunity, the challenges and hurdles investigations into these crimes have to overcome. We will also address its social impact in communities.

To respond to these preoccupations, we have invited in our studio Major Innocent Mayembe Sangala, President of the Military Garrison Court for Ituri in Bunia. We also have Mr. Venan Kangeshenge, coordinator of the psycho-social project for the South of Ituri, at COOPI. We will also hear by phone, Marie Louise Okako, Deputy coordinator for gender and sexual violence at REJUSCO, which stands for Restoration of Justice in Congo. She will speak from Goma, in the DRC. We will also hear Anneke van Woodenberg, of Human Rights Watch, who will speak from the United States of America.  To all of you, we thank you all for having accepted our invitation to participate in our program.

Let us start with the causes of the high prevalence of sexual violence in the Democratic Republic of Congo. Major Innocent Mayembe, why are sexual crimes committed in the DRC?

· Mr. Journalist, the first reason is purely legal, meaning that there was a modification of the law prohibiting what we commonly refer to as sexual violence today. You know that the most common form [of sexual violence] is rape. According to the new law, rape has several forms, but the most common form in our country is the rape of women by men, via vaginal penetration, as it is stated in the law. We have to say that before this law, we didn’t know that sexual violence was so prevalent because according to the previous law, a 14 years old girl could consent to sexual intercourse with a person of any age. So it was very common to see intercourse happen between girls under 18 years old, and sometimes as young as 14, 15, 16 or 17 years old, and all of this remained unnoticed, because it was condoned by customs. Indeed, young girls could be given to marry, and even Congolese civil law authorized that 15 years old girls marry. So criminal law itself did not criminalize sexual intercourse with a girl under 18 as long as she was consenting. But now, this new law, which places the majority age of the victim at 18 years old, brings these situations to light and show that there are many cases of sexual violence. This is one of the reasons why sexual violence appears so prevalent. Not to mention causes related to the war. The war led to displacement, returnees, etc.

Host: And civilians took weapons…

· …yes, so the perpetrators also are men who generally carry weapons, there is some criminality and so on; these are all causes that explains the prevalence of sexual crimes in this country.

Host: Since you mentioned the new law, I would like to talk to Marie Louise Okako, of REJUSCO, who worked a lot with the writing of this law. Why, according to you, is there such a high prevalence of crimes of sexual violence in our country?

· Generally, I think that it is important to stress that sexual violence and other offences exist because, in our society, there is a concept and conditions, which constituted the impunity. Therefore, in our country, the Democratic Republic of Congo, the main causes are related to the inferior status of women, which is perpetuated by customs, as well as traditions, which promote acts of sexual violence. Women is not perceived as a legal entity, as men are, but rather like an object, attached to stereotypical roles. Therefore, it is not advised to say that crimes of sexual violence are only prevalent now. Even at the time of our ancestors, sexual violence existed, but it was unfortunately not taken into account by the legislator. This is why today we are more mobilized on this issue. Beside the status of women, we have to speak about the problem of impunity of perpetrators of sexual violence, for many reasons. Because the law is made by men and they are the ones who apply it, but women are the predominant victims of sexual violence. Therefore, they cannot address this question from their cultural vantage point. Then, the functioning of the Congolese system, and the fact that customary law coexist with written law, which has not been able to address this question. For instance, let’s talk about the issue of premature marriages, as Major Innocent Mayembe mentioned. I would also like to mention the issue of incest, practiced since our ancestors. These are facts that have been part of our society for a long time, but that we unfortunately have not been able to repress because the legislator had not yet made this an offence. Therefore, to a dysfunctional justice we can add corruption problems, a difficult burden of proof in cases of sexual violence specifically, the problem that some perpetrators benefit from (…inaudible…). The armed conflict, which shook the region, was accompanied by the uncontrolled proliferation of weapons, the disappearance of the authority of the State, which, through these structures, cannot ensure security in all places and for all people. I believe that these three conditions facilitate the practice of sexual violence in our country.

Host: Thank you very much Marie-Louise for your contribution concerning this issue. Major Innocent, we always hear that impunity is rampant and that you do not manage to repress sexual crimes, that perpetrators are often released, etc, that the concept of provisional release is not adhered to, or that trials are delayed. Do you think that they are correct in this critique? And if so, why is there such impunity in relation to these gender crimes?

· It is not correct to state that there is complete impunity. Statistics show that Congolese criminal jurisdictions severely punish all forms of sexual violence. But there is an appearance of impunity when one compares statistics of sentenced persons with that of cases of sexual violence reported by non-governmental NGOs, civil society, which generally denounce cases of sexual violence where perpetrators remain unknown to victims. This is what I can say about this, Mr. Journalist. Regarding provisional release procedures, etc, it would help to have examples, but I assume that, generally, when the Public Prosecutor does not have enough elements to charge a person and that he therefore does not have sufficient incriminating evidence to refer his [case] to a Tribunal, then the Public Prosecutor has to simply release the person, which could be construed as impunity for anyone who does not know the details of the case.

Host: Allo, Anneke, huh, Anneke do you hear me?

· Yes.

Host: you have conducted quite a lot of research here in the DRC and more specifically in Ituri and Orientale Province. As of late, you addressed the issue of sexual violence committed by the LRA in Haut Uélé. Do you agree that there is complete impunity for crimes of sexual violence and what do you make of it?

· We totally agree that there is impunity, but I also agree with the Major that it is not a total impunity, because in Ituri, in Ituri Courts, many people have been sentenced for rape. In fact, there are more cases in Ituri than in any other Court of Congo. 

Host: Thank you Anneke, unfortunately we have a slight network problem, the connection dropped. Venan, do you have anything to add to what everyone else just said?

· I share the point of view of my colleagues, and it is true that on the ground we notice that there is a serious problem. If people speak of impunity on the ground this means that there is a high demand on the part of the community to see what is being done [to fight this]. We can say that, at the level of the Courts, there is a lot of work that is done, there is a commitment. But it is true that the amount, statistics are so high and the amount of work is such, that people cannot really understand and see that work is really being done. As we are very close to the judicial process, it is true that we receive relevant information, concerning the work that is being done to address this.

Host: Marie-Louise, do you also agree with everyone, before we go into the specific hurdles faced by investigations of such crimes?

· Yes, there is quite a lot of impunity for crimes of sexual violence. But this impunity is justified by many causes. First, victims are stuck within their own cultural barriers, so they do not dare to bring perpetrators of sexual violence to justice. In a country as large as Congo, neither the Prosecutor of the Republic nor the Military Auditor can be expected to know of all crimes of sexual violence, which take place in places far from their jurisdictions. If victims could break the taboo of sexual violence and engage in judicial recourse, at least as much as they seek medical assistance as soon as they have become victims of sexual violence, I think it would facilitate a better circulation of information and to better address these types of crimes. I’m also referring to the reaction of families, relatives and communities. How does a community react when a woman says she is a victim of sexual violence? Is it generally followed by divorce? Are they stigmatized? Therefore, it is expected that victims refuse to speak about what happened to them. To these cultural obstacles, we have to address the issue of access to justice. A High First Instance Court sits in every city and a Tribunal de Paix in every Territory capital. You know how large our country is. For a victim of sexual violence to leave Walikale to reach a competent Court or Prosecutor’s office, in a country where there are no means of communication, one has to plan a whole trip, plan accommodation for quite a few days, living expenses during the entire time of the judicial procedure. 

I would like to finish by addressing the lack of coordination between medical and psychosocial support structures and judicial structures. Victims are not sensitized enough on the necessity to bring their cases to justice. Other mechanisms have to be created so that the justice system seeks information from these structures; this would greatly reduce impunity. We also talked about the fact that some perpetrators remain unknown. Unfortunately, DNA testing is an issue. If this was possible, if there was a specialized police that could investigate this, one could file a complaint against an unknown person and subsequent investigation could be conducted to find the perpetrator of such crime.

Host: You have addressed some issues, certain solutions, huh, Anneke do you agree with Marie-Louise that there are still many hurdles related to sexual violence, but also maybe specifically concerning investigations that are generally conducted so that such cases are brought before justice and impunity can be overcome. Do you also think there are still many hurdles?

· Of course, investigating sexual violence is always very complex. But I think that one reason explaining why impunity for rape is so prevalent is that not many officers and commanders of armed groups get punished for rape. We know that they are the ones who either assist or fail to prevent their troops from raping women or girls. In fact, we know that rape is used as a war weapon, not only in Ituri but also everywhere in the DRC. It is very difficult to face this. I think, at Human Rights Watch, we think that the moment has come to stop commanders or officers who are responsible for this or who fail to prevent their troops from raping girls and women. I will give you an example. We know that during the war in Ituri, General Jerome Kakwavu, who is now in Kinshasa, that he and his troops were responsible for many cases of rapes. In fact, he himself raped many girls and women, and we know of many cases where he took away girls from schools in Aru and Ariwara and then raped these girls, these young girls. There is a strong case against General Jerome Kakwavu, but today he still is an Army General, he has never been arrested even though there was an investigation into crimes he committed. Why does he go unpunished? It is because of fear, lack of political will, and I think that if we do not give a sign that when an officer is responsible for rape, impunity will prevail. This is what we need to focus on now so that we send the signal that raping girls and women will never be accepted in Congo.

Host: And then Major Innocent, she spoke of certain cases of officers or commanders of armed groups, who certainly follow orders to rape, but remain unpunished, and they are in the army.

· Thank you for the question, Mr. Journalist. Indeed, as Anneke just mentioned, concerning cases referred to the Tribunal, we often have difficulties related to the burden of proof. This means that when an accused denies the facts he cannot be convicted without any other element of proof [against him]. Generally, aside from a guilty plea from the Accused, other elements of proof are very hard to get, because the facts either took place a long time ago, or there is no witness willing to testify, there is no trace, the victim was raped at night and does not recognize the perpetrator, or there were several persons so the victim cannot recognize who actually raped her. These are issues related to the burden of proof. Concerning other scientific elements of proof, even for current cases, it is not easy to administer because no laboratory works for Tribunals. Such an expertise is hard to gather, because local laboratories do not have such a capacity. Hopefully, we rely a lot on the hospital of Doctors Without Borders, which generally provides us with prophylactic tests.

Host: Marie-Louise, of REJUSCO, was also saying that there isn’t enough sensitization, or coordination rather, between the medical and judicial support systems. Do you agree? 

· Yes, well in principle the judicial system should benefit from forensic experts, of course. But such expertise requires to pay fees which we do not necessarily have available, so you can imagine the type of medical report we get when we only rely on the military medical doctor, who can only do so much with the means available. It is generally difficult to establish as much as the age of the victim with certainty, etc, to run other tests, such as what can be done in Europe, etc. So, we generally manage to establish guilt when the victim has been able to carefully describe the dress, scars, etc, that the perpetrator may have had, so you understand that these pose difficulties.

Host: Anneke spoke, to finish and before addressing the issue of social impact to wrap up this program, Anneke talked about the case of Jerome who is now in the Army. After investigation, it was established that according to her that he was among the perpetrators. Could prosecution take place now, or what happens now?

· I assume that…I have just heard this, huh, I assume that Anneke, this is Anneke from Human Rights Watch? 

Host: Human Rights Watch, yes.

· I hope that she already filed the investigation report. Jerome Kakwavu is a general, indeed, and falls under the jurisdiction of the High Military Court, so I assume the report has already been submitted to the General Auditorat of Armed Forces in Kinshasa because the judicial system also relies on reports of non-governmental organizations, as well as international organizations, because the Public Prosecutor, the General Auditor of Armed Forces, will seize every opportunity to initiate investigations. So I assume that this has already been done.

Host: Anneke, have you already submitted it to the government?

· Of course, we have already submitted this, in the hands of the General Prosecutor, General (…inaudible…) in Kinshasa. But the problem is, and I know that magistrates followed up on this case and even conducted investigations in relation to this, but the problem remains that magistrates and other military prosecutors are afraid to touch such a high officials, like General Jerome Kakwavu. So I can see that there still is a clear lack of political will because it is too close to the power and this is where we have to focus our efforts.

Host: Can you react to this?
· Anneke just talked about fear, and that magistrates are afraid to prosecute high military officials. But I would like to say that this is rather a juridical jargon issue. Rather, criminal procedure allows to discretionarily appreciate investigative opportunities, which means that the Public Prosecutor’s Office, in all jurisdictions, national and even international, including the International Criminal Court, the Prosecutor has the power to appreciate investigative opportunities. This means that investigations are not necessarily initiated at the time victims request it, but rather, we assume that in the context of the fight against impunity, huh, we assume that the Prosecutor’s Office evaluates investigative opportunities and that it continuously collects evidence because no one, not even a Judge, can determine how the Public Prosecutor chooses to exercise its mandate, because it is the one who represents and advocates for the people. So this is an independent power. All that can be imposed is the power of injunction of the Minister of Justice, who has the power to impose or prevent so that he can order prosecutions to start, especially concerning military elements, which would have to be in collaboration with the Minister of Defence. So these are as many factors that have to be taken into consideration before concluding that there is a general fear.

Host: Ok, here you go, this was very interesting.  We will wrap up with the last question, concerning the social impact of these sexual crimes. COOPI directly works on such issues in Ituri, to assist people who have been traumatized, who have been victim of sexual violence, in our society. So, when there is a lot of sexual violence, what is the general impact that you may have noticed on our society, Mr. Venan?

· Thank you for the question. Crimes of sexual violence have a big impact on a community. What we realize today is that communities now have a tendency to make crimes of sexual violence commonplace. You can even hear a minor child tell you “I am a minor child, not for consumption.” This really tells you that she can talk about this phenomenon with no fear. This becomes very common in our community. I pay attention to what we hear in communities, such as, amicable arrangements, which we did not address, but it is a fact and this is an alarming trend. Communities find that the only and best possible way to deal with crimes of sexual violence is to resolve this amicably, to find solutions which are quicker rather than to wait for justice…

Host:  And the rapist goes on…

· And the rapist goes on. So, we find many aspects in communities; we even find various means of resolving conflicts, such as “you raped my younger sister, so I will rape your older sister”. This shows that such means of resolution are considered normal in communities, people do so without fear. There are quite many cases, and what is worse is that minor children start to engage in sexual intercourse way too early. There are cases, that we have noticed, where children under 10 years old who engage in such practices, small children, related to sexual intercourse. So, the impact is so big on communities, if we were to enumerate every instance, and there are quite many, we could last an entire program!

Host: Today, many prostitutes are minor…

· Yes there are quite many!

Host: Marie-Louise, I do not know whether you have anything to add concerning the social impact, beyond what the NGO Cooperazione Internationale, COOPI, said.

· Yes, I would like to complete what was said. You know that women are the pillars of their families in the Democratic Republic of Congo, be it in agriculture, and other random activities, they carry the weight of the household. In this context of quasi-permanent sexual violence, women are traumatized. When they are traumatized, entire communities [suffer]. So I think there is the physical trauma that direct victims suffer from, but there is also a psychological trauma that we should denounce. It can cause death, fistula, and can temporarily prevent victims of sexual violence from working. I think that sexual violence is also a serious vehicle for HIV-AIDS.

Host: To conclude, Anneke, do you have anything to add to what everyone else just said? Allo? Anneke is no longer on the line, probably a network issue. Major Innocent, one last word concerning today’s debate, concerning impunity, challenges and social impacts of sexual violence?

· Now that peace is settling in our country, the DRC, cases of sexual violence perpetrated do diminish. Rather, we witness a new form of sexual violence, in fact, a violence which affects minor children, which also facilitates the dissemination of sexually transmissible diseases. What should be done is that the police should chase up minor children who wander around at dawn and that a follow up be conducted in schools and churches, because these are places where sexual violence can easily be perpetrated on minor children. But we simply have to notify everyone who would commit such acts that the law does not consider the consent of the victim as a relevant factor, when the victim is underage. This means that a child under 18 years old might acquiesce to sexual intercourse, such as in the case of prostitutes, but the perpetrator will be severely punished by the law. The law expressly states that the consent of a girl under 18 years old, in fact, of a victim under 18 years old cannot exculpate the perpetrator. So we are notifying all those who engage in such activities with minors.

Host: One last word, Venan, before finishing with Louise, Marie-Louise.

· What we can say is that we really encourage justice. Considering the work that is done at the medical and psychosocial level, we can say that things are improving. But at the judicial level we are encouraging them to go forward, because in our community we can feel that sexual intercourse becomes a currency, there are hidden victims in our community, it is a fact. But it is also true that in our community there are also victims who are waiting for justice to be done. So, today, these victims are waiting to receive compensation. But these victims might also show a certain reluctance because they saw other people go before the courts who have not yet won their cases, so they prefer not to go before justice. So in that sense, we want to encourage justice, because it is an important aspect of the fight against sexual violence.

Host: We will wrap up with a woman, as she said that men are the ones who make the law, and that perpetrators are more common among men, so we will wrap up with REJUSCO, with Marie-Louise Okako. Allo, are you still on the line?

· Yes, I am still on the line, and my last word will go to victims, at all levels, national, provincial and local, and to all classes of the population. Victims of all forms of sexual violence.  I want to tell everyone to sensitize victims to the fact that they have to reach out to the judicial authorities as soon as the act took place. This will help in gathering the evidence. But when one seeks justice two weeks, one month, three years after the facts, all traces of the offence have disappeared. So, it is necessary for the community to mobilize itself.

Host: Ok. Marie-Louise Okako, thank you very much for your participation in this program. Thank you also to Major Innocent Mayembe, President of the Military Tribunal for Ituri, here in Bunia. Thank you also to Vincent Kangeshenge, Venan Kangeshenge, coordinator of the psychosocial project COOPI, more specifically towards the South of Ituri. He is often on the ground to address the issue of crimes sexual violence and its psychosocial impact. Thank you also to Anneke, who conducted a lot of research projects in the DRC and in the world in relation to these crimes of sexual violence. She participated [in this program] from the United States but encountered a network issue so she was not able to participate till the end.

*
      *
    *

Host: We are reaching the end of this program, Our Debate for Justice, the 9th in the Interactive Radio for Justice project. We remind you that we have talked about the prevalence of crimes of sexual violence and its impunity in the DRC, and more specifically in the East of the country. You have heard about the reasons for this impunity, such as customs and so on; the challenges or hurdles that investigations into these crimes yet have to overcome in our country; and the negative impact of all this on our society, as all the participants mentioned. Thank you for listening to our program, presented by Richard Pituwa. Good bye. I would like to remind you that this program can be followed on the internet site www.irfj.org. I hope that people who want to react to this will write to us at canalrevelation2001@yahoo.fr, or send us mail at Canal Revelation, 54 Boulevard de la Liberation, in Bunia center. Peace and Justice for our society. 
[Translated and transcribed by Sandrine Gaillot]

