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Journalist: Dear listeners, we’re delighted to know so many of you are listening to the eleventh program of this series, Justice Magazine, which is part of the Interactive Radio for Justice project. In this series, we seek to bring the population closer to justice, so that it can understand the various preoccupations of the population and to facilitate their access to justice and promote peace. 

In this eleventh program we will speak about inheritance; who is entitled to inherit from a father whether he dies with or without a will. What does the law say concerning inheritance? We invited the magistrate Jean Pierre Kalihira, judge-magistrate at the High First Instance Court of Bunia. 

This program is presented by Dydyine Uweka and produced by Martin Wanechan. Let us first listen to this mini roleplay presented by the hosts of RCR, Radio Canal Revelation:

*
*
*

· [Husband] My dear wife, do you know how much I love you? I’ve never wanted to leave you.

· [Wife] Papa, why do you talk like this, my love?

· [Husband] My latest exam result did not please me, but I keep hoping. Despite that, God is good to us and nothing will happen to us.

· [Wife] But my dear, what are you talking about? You are making me worried!

· [Husband] Let me explain. Death can happen so fast. I do not want to die, I want to live a hundred years by your side. Unfortunately, God only can decide.

· [Child] Daddy, I am ready to fight for you against death. You will live, I am still in school.

· [Wife] No, papa do not leave us. Who will take care of all these children? I am alone! I will never manage. I love you so much, you have no idea! I love you so much, why is this happening to us?

· [Husband] But my dear wife, I am not yet dead, and my health may get better so do not worry. But, listen to my advice. We have four children and you know that I have two others with Mama Musikasika, and a 19 year old in Chari as well as Mblecha, my wife from Sayo, will soon give birth.

· [Wife] What! You have all these children on the side? I did not know that. Papa, die in peace, go in peace, go rest in peace, die quickly and go rest in peace!

· [Husband] But my dear wife, you change so suddenly! I know that you (…inaudible…) my property will belong to these four children as well as to the four others who are born out of wedlock. It is logical and just, as we say, it is just and good. I insist on reassuring you that you will never have to leave this house. You will be able to stay here with the children. I have everything written down. 

*
*
*

· [Wife alone] I thought only my four children would inherit. I have to finish with this man. I left the house yesterday but cannot find his will. He could still betray me. His other four children from Chari and Sayo cannot be legally recognised. I will kill him tonight, the poor man.

*
*
*

· [Son] Oh, I heard that father died even though the doctor told me he still had three months to live based on the progress of his disease. Oh, diabetes took my father too soon. Now, we only have his two vehicles, five plots of land, four goats and ten cows. I am sure that his first wife has something to do with his death. Well, he trusted me and I have the will. Nobody knows this secret so I will go get justice done.

*
*
*

· [Wife] I am unhappy. Men are very smart. I thought I settled this but now I found out that the son from Chari had the will in his possession. What else can I do? The judge already handed down a decision. My dear friend, never do what I did, it was a stupid and evil idea, I precipitated the death of your father. I thought we’d inherit everything but unfortunately I sinned. I have to confess and apologise publicly. I was vain to want all the good and pleasures in the world! How vain!

*
*
*

Journalist: We sought to collect the opinion of various people, young girls, mothers, fathers, and young boys of Bunia:

· I will bequeath my assets to my brothers and my children.

· I will leave them to my younger siblings if I do not have any older brothers.

* Justice Magazine * 
· Only the children I gave birth to can inherit. It is not easy to donate my assets to your brothers when you have children. If a child born out of wedlock had been legally recognised by my husband before he died, then he would have been entitled to the inheritance like my own children.

*
*
*
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*
*
*
· We can do what the father decided in his will, but if the heir behaves badly, then we can choose to leave the will aside and donate the assets to a child who behaves well.

· Indeed, it is not only boys who can inherit. Even girls can inherit. Some boys sometimes manage their inheritance badly, whereas girls manage the inheritance well.

· As a parent, if I see that death is approaching, I can write a will in which I can decide to bequeath my assets to my wife and children. If my wife has no children, then my relatives will inherit. It is important to do so, otherwise it can be dangerous. It is better to discuss this with your family members before it is too late, otherwise your children might end up empty-handed when you die, because your brothers may fight for your assets and leave your wife and children without anything.

Journalist: The magistrate, Jean-Pierre Kalihira, whom we contacted, talks to us about the right to inherit, how it works. He responds to our questions:

Journalist: When a father dies without leaving a will, how does the inheritance work?
· When a father dies without leaving a will, we call this inheritance ab intesta, which means “without will”. In that case, the inheritance follows the law and what is provided for in article 758 and subsequent of the Family Code. The inheritance is shared according to categories of heirs. The first category includes all children born during the marriage, as well as children born out of wedlock and adopted children. The second category includes the surviving spouse, as well as the parents of the deceased, as well as his brothers and sisters. The third category includes paternal and maternal uncles and aunts of the deceased. The fourth category includes the parents-in-law of the deceased. It is done in accordance with the law, as far as categories are concerned.

Journalist: I also wanted to talk about the opposite situation where the father dies, leaving behind a will, but his will is not respected. The family does not follow what is prescribed in the will.

· These are rare cases, but the family usually challenges the will when it unfairly shares the inheritance. When the will unfairly shares the inheritance, some heirs challenge it. In this case, they bring the case to justice in order for the inheritance regulated by the will to be readjusted.

Journalist: Concerning children born out of wedlock, they can also inherit and have the same entitlements as the first wife, who is legitimately married. You mentioned these children, you cited this example in the response to the first question, so you probably already answered but I wanted you to explain more. Do these children born out of wedlock have any right?

· Yes, we need to specify. Children born out of wedlock only when the father recognised them legally before dying. Children born out of wedlock who were not recognised legally by the deceased before his death are not entitled to the inheritance. So the law provides that the child born out of wedlock must first be recognised by his father before death, in order for him to be entitled to inherit. But if the father died suddenly before he could recognise the child, but he had expressed his intent, talked about it, we can establish by other means that this child should be recognised by the family. Then he can benefit from the inheritance. There is jurisprudence on this. This avoids challenges when the father did not get the chance to recognise his child legally.

Journalist: Also, in our culture, we are used to seeing women be neglected after the death of their husbands. What is their status before justice in this case?

· The wife of the deceased belongs to the second category of heirs. She is referred to in the law as the surviving spouse, which can be either the wife or the husband. If the wife dies, her husband is the surviving spouse. If the husband dies, his wife is the surviving spouse. They belong to the second category of heirs. They are entitled to the inheritance left behind by the deceased. If they are not married in city hall, then we are in a situation of common law marriage and the law cannot protect what is not legally provided for. Common law marriage is not protected by law. They have to do everything possible to marry legally before the state. If the wife dies and leaves many assets, her husband inherits in the second category, whether he is poor, destitute, or anything else. As long as they were legally married before the state, he is a second category heir.

Journalist: If it is not the case, then there is no link?

· If there is not legal marriage, as I just said, then the state cannot protect what is not legally established.

Journalist: In that case, the family of the wife is entitled to recover everything that belonged to her, the children and so on?

· The children are heirs of the first category, they benefit from the most protection under the law. They belong to the first category, which means they are entitled to receive everything. Concerning the husband, if he was not legally married at the time of death, he will be sorry because he was not legally married and the state cannot protect him.

Journalist: Mr. the Judge, maybe you have other pieces of advice concerning wills because it causes a lot of problems among the Congolese population, especially in Ituri, since they are quite ignorant of that part of the law.

· A will must remain secret. It must be a secret between the father or the mother, whomever feels their time is coming soon. But that’s not all. The law provides that even if you are healthy you have to make a will and review it every three months. You change your first will, and so on, according to how your assets accumulate or not. But a will must remain a secret between you and the person who is your witness, either the notary or someone from the family whom you share your secrets with the most often and whom you can trust. It must remain a secret, but if it isn’t then one of your sons, who could for instance be a delinquent and learn that you did not provide for him in your will, he could kill you and try to take all your assets from the rest of the family. So it must be a secret. Also, as the head of the family, when you prepare your will, you have to keep a certain balance. You cannot favour specific children over others, whether they are born in or out of wedlock, these are not reasons to favour them over others. This can create problems, therefore you have to act responsibly, as the head of the family. Otherwise, this can be challenged in court and the judge will review the will and share your assets more equitably.

Journalist: Anything else?

· I think people should get in the habit of writing down their wills in order to avoid conflicts that may arise after their death. Either men or women, take the habit of writing a will, and review it regularly to provide details and include all your assets. Anything you don’t include in your will can in fact be part of your inheritance but not known by some family members, which will lead to many potential challenges after your death. Even in villages, where written texts are not customary, the will can be oral. You just need to call an old wise man that you trust, and you tell him how to share you assets in case you die. It does not have to be written, an oral will is valid.

Journalist: Thank you very much, Mr. Judge.

· Thank you too.

*
*
*

Host: We are reaching the end of this program, Justice Magazine. We thank our participant Magistrate Jean-Pierre Kalihira, who accepted to provide answers to the Ituri population concerning issues of inheritance. We are easy to reach. Canal Revelation Radio, is in the centre of Bunia, across from the city tribune, where you can send your mail. You can also follow us on the Internet, simply by typing www.irfj.org. This program is broadcast on Saturday at 7pm and Sundays at 7:15am on Canal Revelation Radio, in French, Swahili and Lingala. The program was presented by Dydyine Uweka and produced by the Interactive Radio for Justice team. Sound engineering and production was performed by Martin Wanicha and Samy bin M’dallah. Looking forward to hearing from you soon.
*
*
*
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