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Host: Hello everyone and welcome to the twelfth program in the series Interactive Radio for Justice. If you are a regular listener you already know our process: Your questions on justice, either collected by our roaming microphone or received through phone calls, or short written messages, will find the appropriate answers. If you are joining us for the first time, remember that this program is produced by Interactive Radio for Justice in collaboration with the Goma-based Colombes Radio. In the first part of the program we look at your concerns on local and national justice, and in the second part we respond to questions on international justice. This is your opportunity, do not let it pass and become well aware of what is happening in the field of international justice. Here is the first question of the program, concerning individual security and legal provisions regulating it.
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· 1st interviewee: I’d like to know whether we are authorised to beat a thief to death once we have caught him red-handed?

Host: Gaude Mpoa, Deputy Prosecutor of the Republic answers to this question:

· Self-defence is provided for in general criminal law and allows, under the law, the general principles of law, anyone whose life is in danger to use force to defend themselves. This means that we cannot say that when you are under attack you have to let yourself be beaten up. If you are in a position to protect yourself and prevent the attack by using force, then it is allowed. In common language, we refer to this as a defence. This self-defence also has limits, to prevent abuses, so that when you are under attack you have to defend yourself in proportion to the attack. You cannot retaliate against someone attacking you with his bare hands by using a weapon to defend yourself. Then there is disproportion between defence and attack. This is what self-defence is. Taking matters in your own hands is not regulated by the law. It in facts constitutes vengeance, which is not justice. It is anarchy. When a person is caught red-handed committing theft in a neighbourhood, people start responding to the victim’s shouting and catch the alleged perpetrator, beat him up. This is anarchy and it is not allowed. Those who do that shall unfortunately be considered to have committed an offence.

Host: The second question concerns citizens’ rights to benefit from the rich resources of the country.

· 2nd interviewee: Why does the Mayor refuse to allow us to fish in Kivu Lake?

Host: Rachidi Tombola, mayor of Goma:

· We are trying to get rid of pirogues that turned this amazing place that is Kivu Lake into a fishing ground like Kaviyonge. I think that whoever wants to fish should go to Vichumbi, Kaviyonge, Kituku, but not here in the city. Here, there are spaces for the population to enjoy, and swim. We have many cases of people drowning here and I cannot accept to let certain people do what they want. This activity is not a city activity; it should be done at the chiefdom level. Here is not the place, you cannot have markets everywhere in a city. When someone comes to the city, they have to comply with the regulations in place. You cannot come and leave a mess in a space that is in fact dedicated to water treatment. The same goes for the beach, that some people turned into a fishing ground and I think that the respect of public order in the city is the duty of the mayor and I think I will take my responsibilities very seriously in this matter.

Host: The third question:

· 3rd interviewee: Why doesn’t justice exist in Congo whereas other countries are doing ok?

Host: We are coming back to the Deputy Prosecutor for a response to this question:
· Everyone talks a lot about the malfunctioning of our justice system. I honestly do not know what they are referring to. The idea that justice does not work is not understood in the same manner between the judges, those who apply the law, and the population. It is true that there is a lack of trust in the justice system, which makes people rely on it less, but also people’s ignorance of the law is a factor. Indeed, the process is not obvious when you see a person who is accused and the investigating judge immediately follows the charges contained in the indictment in order to reach a conviction. No, a preliminary investigation must first be conducted. First of all, the Constitution recognises the presumption of innocence to anyone who is accused of a crime. This means that when someone is charged, whatever the charges are, they are presumed innocent until their guilt is established by a final judicial decision. Without this, the person is considered innocent. This is not obvious to everyone in the population. Also, it is not a given that the complainant sees his cause succeed. To complain is one thing, but you have to bring evidence. Only if there is evidence, I do not see why the accused would benefit from impunity.

Host: The last local question of the program, on the transparency of the judicial system of our country:

· 4th interviewee: When a delinquent is arrested, why do we see him walk free shortly after, without trial or judgment?

Host: The Prosecutor responds to this last local question:
· When someone is placed in detention, it is in accordance with the Code of Criminal Procedure. That same code grants the investigating magistrate or the judge the discretion to decide on any request for provisional release filed by the person who is detained. Provisional release is only a preventive measures that allows the detainee to be free. But it is subject to conditions and it does not preclude the procedure from continuing until the end and if the person who was granted provisional release is convicted by the tribunal which has jurisdiction, the tribunal can order his immediate arrest and he will be sent to prison to serve his sentence. Therefore, provisional release does not necessarily mean impunity.

Host: Before moving on to the second part of our program on international questions, let us listen to this song by the girls of the Dombosco Centre, Marguerite House, which welcomes street girls, girl-mothers and girls victims of sexual violence. It was financed by the NGO War Child and the European Commission.
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Host: After this song, we will now start the international phase and here is the first question:
· 5th interviewee: Why can’t the ICC arrest George Bush for all the aggressions committed in Iraq.
Host: Christian Wenaweser, President of the Assembly of State Parties, responds:

· The events you are referring to, the war in Iraq, took place on the territory of a state, Iraq, that is not counted among State Parties to the Rome Statute. Therefore, the Court does not have jurisdiction for crimes allegedly committed in Iraq, especially not for those committed by citizens of non-State Parties, such as American citizens. However, many of the communications received by the Office of the Prosecutor concerning the situation in Iraq were related to the legality of the war waged in this country. But the Rome Statute provides for the crime of aggression as a crime the Court has jurisdiction over, however this will only be possible when State Parties will have found a consensus on the definition of the crime of aggression, which is precisely what they were discussing at the recent Review Conference of the Rome Statute in Kampala. Therefore, for now, the Criminal Court has no jurisdiction to adjudicate the issue of the legality of the use of force, or whether the crime of aggression has been committed because this crime has not yet been defined.

Host: The last question of the program:

· 6th interviewee: Why can’t the ICC withdraw the arrest warrant against Omar Al Bashir since he has re-elected President of Sudan?

Host: Fatou Bensouda, Deputy Prosecutor of the International Criminal Court, answers:
· In the Al Bashir case, the judges issued an arrest warrant and authorised its transmission to the Sudanese government for its execution. According to Resolution 1593 of the Security Council of the United Nations, the Government must cooperate fully with the ICC. The Sudanese Government must execute the arrest warrant. The ICC Prosecutor expects the Sudanese authorities to respect their international legal obligations. 
In reality, in Darfur, 2,500,000 persons are dying slowly. In camps, people are dying everyday. Our evidence demonstrates that the Sudanese President, Mr. Al Bashir, turned the Darfur region into a crime scene. The Judges of the International Criminal Court, on the basis of evidence presented by the Office of the Prosecutor, Mr. Luis Moreno Ocampo, decided that he could be charged for crimes against humanity committed in Darfur and they issued an arrest warrant against Mr. Al Bashir. He is currently a fugitive. Judges of the Pre-Trial Chamber of the Court will soon decide whether he must also be charged with genocide. Efforts undertaken so far by President Al Bashir, which were aimed at interfering with the delivery of humanitarian aid in his country, demonstrates his intent to physically destroy a part of the Sudanese people. It is unlikely that efforts undertaken recently towards peace would have happened without the intervention of the International Criminal Court. When the Prosecutor of the International Criminal Court presented his evidence in 2008, there was no peace process in place but today we note that there are serious debates on the issue. The ICC is a legal institution. The ICC mandate is to render justice and to eradicate impunity. Through its mandate, the Court contributes to peace and security for the populations in Darfur. The Court is a permanent institution. Mr. Al Bashir will end up facing justice, sooner or later. It is his destiny. But victims cannot wait; Mr. Al Bashir has to be arrested.
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Host: This is how we are reaching the end of our program Madjadiyano Ya Sheria, a series of the Interactive Radio for Justice project, in collaboration with the Goma-based Colombes Radio. Thank you for listening and for asking questions. This program is available on the Internet at www.irfj.org (repeat). You can also send your questions, advice and suggestions to 085 31 11 945 or to 081 019 92 76 (repeat). This program was produced by the engineer Romain Semakuba and presented by Abdo Manengu. This program is broadcast every Wednesday at 8:30am and 8:30pm and re-aired on Sundays at 8:30am and 7:30pm. Ciao!

[Translated and transcribed by Sandrine Gaillot]

