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Host: Hello, it is our pleasure to discuss issues of justice with you again. We have here a new program in the series Interactive Radio for Justice, produced in collaboration with the Goma-based Colombes Radio. Each week, we look for responses to your questions and concerns and take advantage of this radio program to engage in an interactive dialog with those who lead or who are likely to have answers to your questions. 

We will now listen to questions of inhabitants of Goma, recorded with our roaming microphone.

*
*
*

· 1st interviewee: I’d like to know whether a prisoner is allowed to leave the prison to go about his business outside of the prison.

Host: Janvier Kambala, Director of Muzenze Central Prison of Goma, provides answers:

· Prison is a technical service, which does not only depend on the Director of the prison. Prison is not the private house of the Director. It is the responsibility of other services, such as the Auditorat, the Prosecutor’s Office, the High First Instance Court, Tribunals, and everything that you know. It depends on various judicial entities, which have jurisdiction over the prison. It is not only the Director’s. At the prison, I will deny everything that the Director is said to be responsible for. The Director is not releasing prisoners at night. We close the prison at 5pm, latest 5:30pm. You have heard about certain procedures conducted by the guards. This is what we do. We have the Auditorat, the Police, the PM, all the services in charge of ensuring the prison is closed; we cannot come in and out during the night. I am also part of those who are against insecurity, so how could I be the one releasing prisoners? It is a spiral, it is now a spiral, and it is not manageable.

Host: Our program continues with this second question:

· 2nd interviewee: I’d like to know when a civilian could be required to appear at the Military Auditorat?

Host: Captain Bernard Kangela, Deptuy Auditor for the Military Garrison Court of Goma, responds:

· The offences are the following: huh, first, I will read out Article 104 of the Military Judicial Code, which deals with rationae personae. The personal jurisdiction of military jurisdictions is determined by the quality, so you understand quality, the grade of the suspect at the time of the offence or at the time of his appearance. This concerns material jurisdiction. Now let us look at the illegal possession of war weapons, such as any offence committed by civilians using a war weapon will be handled before military jurisdictions. The second offence, there are quite a few, but I will name some as examples only. For instance, the act of inciting military elements to commit acts contrary to their orders or military discipline. Another one, regulated by Article 53 of the Military Criminal Code, which provides that “any individual, who, by any means, and whether or not their action has consequences, provokes or encourages desertion is punished by a prison term ranging from 2 months to five years.” Let me now read Article 111 of the Military Judicial Code, paragraph 2: “They have, among other things – I mean military courts – they have jurisdiction on anyone who possess war weapons and do not have the status of military.” This is the case where one or several civilians use war weapons to commit either theft, first degree murder, incitation, etc. They will then be brought before military jurisdictions.

Host: We continue to listen to questions in this first part of the program, which is dedicated to local questions:

· 3rd interviewee: Is an indigent convict exempt from paying fines?

Host: Me. Kwabo Muyima, lawyer admitted to the Kisangani Bar and at the High First Instance Court of Goma, answers:
· It is true that there is the rule of law, but some say that Congo is not yet a legal state. However, as long as you have laws, jurists, judgments are rendered, and in principle when a suspect has been convicted to a prison sentence but also sentenced to fines, the state will have to- there is a service. All jurisdictions have this service, and the Prosecutor’s Office also has this service in charge of the execution of sentences and fines. The service is in control of the execution of judgments. At the Prosecutor level, the service oversees the execution of the sentence. Concerning fines, they must know who does what and how. So it is true that when someone is sentenced to fines he cannot just be let go because he has nothing. We have to initiate the procedure, either after he serves his prison sentence. For instance, if he was sentenced to 2 years and 1,000 Congolese Francs and it is established that he has nothing, he can first start to serve his sentence, which the Prosecutor’s Office must oversee, and when he is done serving his sentence he [could pay] because a man’s life contain his past, present and future. If in the past he has nothing, in the present he has nothing, he could have something in the future. Over time, we have to see how to recover the fine in order to deposit it in the state’s coffers. Nowadays, you have to go through the (…inaudible…) as well as through the Central Bank or CADECO. All o this is provided for by the law. However, in our country there is no real control mechanism because there is a certain degree of laxity in our country. People are sentenced, and there is no way to control whether the sentence is executed, whether fines are paid. The law provides that when you are sentenced to pay a fine, or alternatively if you cannot pay – because some provisions of the law say that only one of the sentences should be applied but some provide that both a fine and a prison term should be imposed, or one of the two only – in case it is a prison term, it is easy, but in case of fines, everything must be done for the fine to be recovered and deposited in the state’s coffers.

Host: The last local question:

· 4th interviewee: I wonder, in case of sentence to death, are fines imposed only a formality or are they actually paid?

Host: Me. Kwabo also answers:
· As you know there can be several types of sentences: life, death, 10 years, 5 years, 1 year, it depends. The State, by providing for these types of sentencing, also provided for a mechanism to recover fines, and if fines cannot be recovered whereas the person was arrested, it is the state’s responsibility to follow the progress of the case until the fine is paid. Fines are for the states’ coffer, which is the state. Therefore the state has the power to execute; it has a control mechanism that it must put in place in order to recover the fines. If someone is sentenced to life, the law provides for options to recover the fines. We can either convert fines into another sentence, or absorb the fine if it is really established that the person in question really has nothing. Otherwise, the convict can have recourse before the state and establish that, after investigation, the convict really has nothing and is currently serving his sentence. We will then have to determine whether he won’t have anything even after serving his sentence. The state can waive the fine. All of this is provided for in the law.

Host: We will relax with music before listening to international questions. A way for us to join work and pleasure:
*
*
*

Song

*
*
*

Host: We will now hear international questions. Let us start right away with the first question:
· 5th interviewee: Can the ICC intervene to calm the situation in a country at war?
Host: Emeric Roger, Chief of the Situation Analysis Section at the Office of the Prosecutor of the International Criminal Court, answers:

· The ICC does not intervene in situations of chaos per se; it only intervenes when crimes falling within its jurisdiction, such as genocide, crimes against humanity and war crimes, when crimes of such nature seem to have been committed in a specific country. How can it intervene? It can indeed be seized by the concerned state or by any other state, which is party to the Rome Statute. It can also intervene, the Prosecutor can intervene on the basis of a referral by the Security Council of the United Nations, but the Prosecutor also has the option, which is what took place in Kenya recently, of intervening on his own motion, to open an investigation on his own initiative. In order to do so, he must only first obtain the authorisation of the Pre-Trial Chamber, which he obtained in the Kenya situation.

Host: The second international question:

· 6th interviewee: I wonder why the ICC is more interested in Congolese criminals whereas the Rwandese Rose Kabuya was arrested and then released instead of being held accountable for her acts before the ICC?

Host: Emeric Roger:
· The ICC only looks at countries and citizens over which it has jurisdiction. The ICC can only have jurisdiction if the accused or persons suspected of having committed crimes are citizens of a state party or of a state who otherwise accepted the jurisdiction of the Court, or if the crime in question was committed on the territory of a state party, or if the situation in which the crime was committed was referred to the International Criminal Court by the Security Council of the United Nations. Concerning Rwanda, it did not ratify the Rome Statute; therefore the ICC does not have any territorial jurisdiction. Furthermore, you have to know that the Court only has jurisdiction for crimes committed after the entry into force of the Rome Statute, so after 1 July 2002. So the case you were referring to did not fall within the jurisdiction of the ICC, which is why the Prosecutor did not look into it.
*
*
*

Host: This is how we are reaching the end of our series Interactive Radio for Justice, in collaboration with the Goma-based Colombes Radio. Thank you for listening and for asking questions. If you have any questions please send them to 085 31 11 945 or to 081 019 92 76. This program is also available on the Internet at www.irfj.org (repeat). This program is broadcast every Wednesdays at 8:30am and 8:30pm and re-aired on Sundays at 8:30am and 7:30pm. I am Abdon Manengu and the engineer Romain Semakuba produced this program. Till next time!

[Translated and transcribed by Sandrine Gaillot]

