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Host: Welcome to the sixty-fifth program of our series, Interactive Radio for Justice. Today, we are inviting you to listen to the remaining questions from Mbokolo, which is over 400 kilometres North of Bunia, in Aru Territory. We also have questions from listeners of Bunia.

We are starting the program with the question from an agent of the university campus of Bunia. It relates to the withdrawal of a pending case.
*
*
*

· 1st interviewee: How can we withdraw a complaint filed at the Prosecutor’s Office after the accused has settled the matter with the plaintiff?

· My name is Me. Joseph Lobi, lawyer admitted to the Kisangani Bar and Secretary of the local section for Ituri, in Bunia.

You cannot withdraw the complaint because the litigation has been initiated. However, you should note that concerning offences such as adultery, debt disputes; if the plaintiff desists then the Prosecutor’s Office will dismiss the case. In fact, in matters of debt disputes, once the debt is paid the offence automatically disappears. For offences that can be sentenced to a prison sentence and a fine, or one of these sentences only, if the plaintiff desists, the Prosecutor’s Office can still order the payment of fines and then dismiss the case. The actionable harm to the private party has disappeared by the mere fact that the plaintiff desisted, but the public interest survives. Concerning offences that cannot be settled, such as sexual violence, the plaintiff can only desist from engaging in a civil action, for damages, but the criminal case must be pursued. The Prosecutor’s Office then sends the file for scheduling and the accused must appear. The Prosecutor’s Office, as the defender of society, must pursue the complaint against the accused before the relevant jurisdictions, until it obtains his or her conviction.

· 2nd interviewee: Is it authorised to file a complaint by phone? If not, why?

· My name is Jean-Claude Omdus Obendus, and I am Deputy Prosecutor of the Republic for the High First Instance Court in Bunia.

In principle, a complaint cannot be filed by phone. When we investigate a case, evidence must remain in the file. There are cases when an authority can be seized by phone but it must be regularised thereafter. The plaintiff must absolutely record his statement. It is therefore better for the plaintiff to present himself in person so that his statement can be recorded in order to complete the file. In fact, the accused will have to be confronted with the plaintiff. We will not have them appear, one of the phone and the other one before the OPJ
 or Magistrate. Therefore, in principle, you can seize justice but the plaintiff has to come in person in order to record his statement.

·  3rd interviewee: If an OPJ inaccurately applies a law, which disadvantages an accused, what can be done in such cases?

· The OPJ cannot apply a law inaccurately. The OPJ must always refer to the law. The OPJ is not here to invent his own laws. There is no such thing as a law that is incorrect. The OPJ or the Magistrate of the Prosecutor’s Office can misinterpret a law that is correct, but which he wrongly interprets. Anyway, the best way is always to denounce this kind of behaviour. If an OPJ commits this act, you can see an agent of the Prosecutor’s Office in order to denounce this type of behaviour.

· 4th interviewee: If a plaintiff is not satisfied by a decision taken by a local OPJ and requests the transfer of his case to Bunia, but the latter refuses, how can this person seize the Prosecutor’s Office of the High First Instance Court of the case?

· An OPJ does not judge. An OPJ conducts preliminary investigations. They are required to transfer the entire record and statements they take to the Prosecutor’s Office. An OPJ can only detain or arrest someone for a maximum duration of 48 hours. In principle, the OPJ cannot refuse a request for transfer of a case to the Prosecutor’s Office. This is a legal obligation of an Officer of the Judiciary Police, who must transfer cases to the Prosecutor’s Office. If the OPJ behaves in such a way, the plaintiff must do everything in his or her power to seize the Prosecutor of the Republic, who is the entity who manages Officers of the Judiciary Police, in order for them to transfer the record to his Office. The Prosecutor can do so by way of a request for information addressed to the OPJ.
· 5th interviewee: Should a parent be arrested in lieu of his child, when the latter is the one who committed the offence and fled?

· My name is Mr. Roger Biamanu, President of the High First Instance Court for Ituri in Bunia.

Criminal responsibility is individual. Nobody can be arrested, or detained, or convicted for someone else’s acts. Even if the child fled, he is the one who committed the offence, therefore you cannot arrest his father. However, it is possible that the father assisted his child in fleeing. We can then ask ourselves whether the father can be arrested, since he helped his child escape. In principle the answer is no. However, this falls within the category of children in conflict with the law. Even if the father surrenders himself even though he didn’t commit the offence, he will at least be sentenced to pay the fees. It is the only case. But the principle is that criminal responsibility is individual. The father did not commit the offence, the son committed the offence and therefore the son must be prosecuted. If the father was arrested instead this would constitute an arbitrary arrest.

· 6th interviewee: Can one file a complaint against the government, and if so, in which case?

· A government manages the daily life of its population. It ensures security of its population, its integrity. A government has many missions. This is why there are so many ministries and each ministry has its own specific mission. Take the example of the Ministry of Health and then doctors go on strike, for instance, which leads to death. The population can seize justice for such cases. We know that the Ministry of Interior must ensure the security of people and goods. However, when unknown perpetrators commit crimes, the population can file a complaint against the government. So, there are many cases. The government manages our daily lives. When it fails, it is the right of citizens to sue the government. However, this is not in our culture. We yet have to adopt this culture.

Host: Let’s take a break to listen to the song Justice for All, by the band Notor Team, from Bunia. For these youth, any thief, any killer, any rapist, all outlaws must be punished by the law. Let me remind you that this song is one of the twelve songs, performed by the twelve bands of Bunia, and interpreted within the context of this program, Interactive Radio for Justice.

*
*
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Song
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Host: We are continuing with our program, Interactive Radio for Justice. We also received questions on land disputes, especially to know what the current administration does to manage these conflicts.

· 7th interviewee: Are there many land conflicts in Ituri? If so, what is the nature of these conflicts and their causes?

Host: We addressed this question to the President of the Ituri Land Commission, the Honorary and Emeritus President of the Appeals Court, Mr. Eli Sindani Kabamba Mkul.

· I’d tell you that there are many land disputes in Ituri. If you count an average of 300 land conflicts per Territory per year, you will realise how many there are over the entire Ituri District. These conflicts are of various nature. Conflicts especially relate to displacement and the return of those displaced during the war. It raises many issues but we manage to control them. Some disputes are also related to territorial limits. Some concession holders also obstruct the settlement of local populations. The list is long but we have already managed 21 types of conflicts and the study continues. There are many causes; there are remote and immediate causes. Immediate causes are those that are really obvious, such as illegal occupancy, but behind illegal occupancy there is always an underlying cause, which led to this illegal occupancy, such as the spreading of goats, sheeps, cows, etc. But all of this is already there. Beyond immediate causes we also have remote causes, which are many.

· 8th interviewee: I’d also like to know how these disputes are settled by the administration here in Ituri.

· For a long time, right after the war or even before the war, the administration did not manage to control these disputes, which is what led to the outburst into what we have known. But for now, the administration is managing the conflicts, first, via the Land Commission, which is a District-based program, inspired by international and national organisations in our country. Thanks to this Land Commission, the administration can manage these conflicts, at all levels. At the District level, the District Commissioner is the authority in charge, which means that he heads the wisemen committee. At the territory level, the Territory Administrator is the one, and at the collectivity and sector level, the chief of collectivity or sector are in charge, and so on until the groupement level. Therefore, the administration is now following up on everything that is going on, through the Land Commission. That way, the administration can follow up. When missions are conducted, the District Commissioner at our level is informed of everything that we have done, via reports that are sent to him.

· 9th interviewee: Are we required to stop when we see military checkpoints on the road? If the military signs you and you refuse to stop, does that constitute an offence?

Host: The President of the Military Garrison Court for Ituri, Major-Magistrate Innocent Mayembe Sangala, answers:

· In fact, a military element represents the law, he represents public authorities. Therefore, when a military signs you to stop, it must be for good reasons, in principle. Unless you are a criminal or carry a war weapon and have reasons to fear the military. The military is here to provide security. The military cannot immobilise you for hours. You will not find groups of civilians stuck somewhere and a military element examining them one after the other until the group is dissolved. This is against the rules of military conduct. These are abuses that must be denounced, they are not to be encouraged. If an agent of the State, a military element, calls on you and you do not comply, you risk being charged with rebellion, which is an ordinary offence, that is, you resist violently to agents of the State, provided that these agents in fact act towards the execution of laws and legal orders. Therefore, they identify you and then you move along. You cannot refuse as a matter of principle, unless you see military elements with hoods. Then it is obviously a case of outlaws. Or, if you see military dressed as militiamen, partially dressed in military attire and partly as civilians, which means they are certainly unruly.

Host: We will complete this program with a question on the arrest warrant against the Sudanese President who was re-elected to another presidential mandate.

· 10th interviewee: Since El Bashir has been re-elected President of Sudan, isn’t there a risk that the arrest warrant issued against him will be without effect, or will we [or the ICC] simply have to wait for the day he is no longer president?

· Hello, my name is Emeric Rogier, I work at the Office of the Prosecutor of the International Criminal Court and I am Chief of the Analysis Section.

No, there is no reason to wait, the fact that President Beshir has been re-elected does not change the fact that an arrest warrant was issued against him for war crimes and crimes against humanity, including the crime of extermination. As you know, the Rome Statute does not provide for the possibility of any immunity for those who holds official functions, whether they are ministers, parliamentarians or Presidents, this does not shield you from prosecutions before the International Criminal Court. Therefore, the fact that President El-Bashir has been re-elected does not change that situation at all. He can still be arrested, the warrant can still be executed, it is still valid. In fact, President Beshir knows that himself since he reduced his movements abroad. So there is no reason to wait for him to no longer be president, the warrant can be executed immediately.
*
*
*

Host: We are reaching the end of our program, Interactive Radio for Justice. Thank you for being so many to listen. We remain at your disposal and welcome any question you may have on justice, either at the local, national or international levels. To that end, you can easily reach us either by email at canalrevelation2001@yahoo.fr in one word, or by simple mail at Canal Revelation Radio, 54 Blvd of Liberation in the centre of Bunia. Let me remind you that this program is also broadcast on the Internet at www.irfj.org. Jean-Pierre Kabulabu was presenting. Goodbye and till next time!

[Translated and transcribed by Sandrine Gaillot]

� OPJ = Officer of Judiciary Police





