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Host: Welcome to our sixty-first program of the series, Interactive Radio for Justice. For today’s program, we will hear the remainder of the questions asked by inhabitants of Mahagi. Mahagi Territory is located 180 kilometres north of Bunia. We will also hear questions from listeners of Bunia and its surrounding. We will start the program by hearing about land issues. Since the inter-ethnic conflict in Ituri, some Chief of Avenues or of Districts took it upon themselves to sell plots of land that belonged to people who fled during the war. This still causes problems today.
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· 1st interviewee: Many people fled during the war and abandoned their lands, and their documentation had often been lost or burnt with their houses. Some chief decided to sell those lands to other people. The owners now find their lands occupied by other people, some of them having already built [on these lands]. How can we reinstate the actual owners’ rights?

· I am Mr. Ndess, Prosecutor of the Republic in Bunia. 

It is the same as owning a car. The owner of a car has a pink card. The owner of a house must have a certificate of registration. But if there is no certificate of registration, there is nothing else that can prove that such and such plot of land belongs to someone. It is then difficult to seek justice. However, we know what took place in Ituri, so the owner can use witnesses, who will testify. On what documents do these chiefs of districts who sell the lands of others rely on? [For instance,] we know that before the war such and such house was nicely built. Therefore, investigations must be conducted in order to determine the basis upon which these chiefs rely in order to sell these lands. But in Ituri, as no documents exist, we can rely on witnesses.

· 2nd interviewee: Here, in Mahagi, we see some people being arrested and spending ten days in prison without the opportunity to be heard. Does the law authorise this?

· The law does not allow this. There is a 48-hour window to hear a suspect. Beyond these 48 hours, the investigating officer
 who is instructing the case can ask the prosecutor to extent the delay to three days in order to complete the investigation and assign the case. However, if people are kept over 48 hours, then it is qualified as an arbitrary detention or illegal arrest.
·  3rd interviewee: When a mama who carries a baby is arrested, what does the law provide for concerning the child who also ends up in jail?

· This is a problem. If the mother is the perpetrator, she is the adult. Since she has a baby, we can assume that she has a husband, so she can leave the baby with the father or with the brothers at home. In such cases, we have to act humanely and check the offence the mother is suspected of having committed. If these offences are benign, we must release the woman and ensure the protection of the child, that his health and wellbeing are taken into consideration. We also have to protect him.

Host: We also addressed the same question to the Honorary and Emeritus President of the Court of Appeals, Mr. Eli Sindani Kabamba Mkul, currently serving as President of the Land Commission for the District of Ituri.
· I do not think there is any specific provision concerning the child that would end up in jail with his mother. As it is, the mother would be placed in a specific wing. We know that in that women’s quarter, there can be babies. The jail ensures that the baby and his mother are detained in good conditions. Unfortunately, today our prisons have become some sort of twilight homes. The State does not have the means to support the basic needs of our prisoners, so what we can ask mothers with children is at least to avoid committing offences that would lead them to prison, as this would also punish their child. When a mother is in prison, the child must receive all the care necessary when he or she is sick. The child must be fed, but can anyone be fed in our prisons? No, so families have to bear the responsibility of those who committed offences that led them to jail. Here, in Ituri, for instance, we have no adequate prison facilities that can house women and their children.

· 4th interviewee: I would like to know whether a case, pending before the Tribunal, can be also be handled by the Prosecutor for a simultaneous processing, even though the Tribunal already set the next hearing date? Doesn’t that come down to a manipulation of the judicial system?

· There is the principle of independence of the Prosecutor from the Tribunal. When a case is already before the Tribunal, the Judge cannot require the Prosecutor to perform such and such task or to return the case to him. The Judge himself must proceed with the investigation. When someone accuses someone else, it probably went through direct summons. If the case has already been scheduled and a hearing already took place and a second hearing date is set, and the accuser presents the same case against the same person before the Prosecutor, then there is abuse of process. It is not a manipulation of the judicial system, but the bad faith of the accuser. But the Judge cannot prevent anyone from going to the Prosecutor or the police. But everyone has to know that once a case is before the Tribunal, the Prosecutor and the police are no longer involved. Only the Judge can, through a rogatory commission, request such and such service to check certain facts in order to verify the prosecution’s or the defence’s case.

Host: We are taking a break to listen to the song Life, by Notor Team, a band from Bunia in Ituri. These young people want to call on all Congolese to remember where they all come from, where they stand today and where they are going to tomorrow. They also want them to consider this life that continues to deteriorate because of war, misery and all kinds of exactions.
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Host: We are continuing with our program, Interactive Radio for Justice. We addressed some questions to the Military Garrison Court of Ituri.

· 5th interviewee: How should we refer to those groups who continue to operate in the bush? For instance, the FPJC. Are they militiamen or rebels?
· I am Major-Magistrate Innocent Mayembe and am the President of the Military Garrison Court of Bunia, having jurisdiction over the entire District of Ituri. 

It is both at the same time. FPJC
 is a militia. Anyone belonging to a militia is a militiaman. A militia is a para-military group, an organised group and functioning as an army. We, jurists, especially criminal law practitioners, do not consider militiamen as having any particular status. We consider them as civilians and that is it. If we prosecute them in military courts it is because they possess weapons of war, with which they commit their crimes. In order to determine whether they are rebels, we consider that it is the same. The term “rebel” is a political term, which designates a person who openly revolts against the government or any other legitimate authority. It is precisely what members of the FPJC do. The sentence provided for in the law concerning these types of insurrectional movements, using war weapons, is death. Anyone supporting such movements is punishable by death, pursuant to the military criminal code. Therefore, it is clear that FPJC are militiamen and are engaging in rebellion to the extent that they are opposed to the legitimate authority in place, they are opposed to the government, because the Congolese state has one and only one army, which is the FARDC.
 
· 6th interviewee: An old man was killed by a military element and the military courts have asked the accused to pay damages amounting to $25,000. How can the children of their late father recover these funds?

· They can use a lawyer who will better explain the procedure to them, or directly go to the Prosecutor’s Office. There will be fees that they can pay to the clerk’s office for the Prosecutor’s Office to intervene in the execution of this order to pay damages. It is also possible that the person condemned to pay such damages doesn’t own anything that could be seized and sold, then you have to wait for his patrimony to grow. Execution of such orders can take place within thirty years of the order. Concerning military elements who are found guilty, or personally liable, it is possible that the Congolese State ends up paying instead of the military element, who is his delegate. Then the State, the Public Treasury ends up paying. Each case is different. It depends on the judgment, which can be studied by the lawyer, in order to determine who was condemned to pay, whether the judgment is final, etc. These are the procedures in place. But if they stay at home, waiting, nothing will be done.

Host: Dear listeners, we will finish this program by listening to preoccupations concerning the progress of human rights in the east of the Democratic Republic of Congo. These questions were answered by the Minister of Human Rights, Mr. Upiyo Kakurawa, Paul, during his mission to Ituri in January 2010.
· 7th interviewee: The human rights situation in Ituri or in North and South Kivus remain catastrophic and we cannot see the level of involvement of the government. Could we know more about involvement of the government for the year 2009 through programs for the fight against human rights violations, killings, sexual violence and others?

· I first would like to clarify that the human rights situation in the Kivus as well as in the rest of the country is not “catastrophic”. It would be more accurate to say that the situation is improving. After having identified the root causes of human rights violations, namely the war, armed conflicts, but also the presence of foreign armed groups, such as FDLR,
 the government targeted these causes. The situation to date shows that there is a decrease in the number of violations committed by these armed groups, notably by the FDLR, which have been reduced to a skeleton group. Today, punishment targets any kind of soldier or police officer, whatever their rank. We have now had some positive returns, especially concerning the behaviour of individual elements who used to engage in condemnable practices. I have to say that thanks to the cooperation of military and civilian justice, as well as to the extensive awareness campaigns among our armed forces, our police ranks, because it has led to positive results, I think. Because, whatever our efforts, whatever the government does, we will not be able to completely prevent human rights violations, but every time a violation is reported to us, the government takes the necessary measures for the perpetrator to be punished. The government and its partners set up a national program to fight gender violence. The implementation of this program in 2010, notably in the framework of the STAREC _ which is the Program for Stabilisation and Rebuilding of Post-Conflict Countries _ gives us reasons to believe that the initial efforts will yield positive results. 

· 8th interviewee: You have recently been with the President of the Republic to South and North Kivu. Do you think that now that the program CPJL for the DRC, Rwanda, and Burundi has resumed, there will be positive changes in the human rights situation in the Kivus?

· First of all, the launch of the CPJL constitutes a framework for dialog between our states and a tool to normalise our diplomatic and political relations. The outcome can be noticed, through joint operations, the fight against destabilising factors such as negative forces. These have had a remarkable influence on the human rights situation because the root causes of these negative forces are progressively and undeniably suppressed. The presence of the Chief of State had a significant meaning in the Kivus, North and South. His presence also allowed us to gauge the political situation in general and the human rights situation in particular, but it also enabled him to directly instruct organs in charge of implementing his policy, such as the zero-tolerance policy towards all perpetrators of human rights violations. The Chef of State also visited a centre for rape victims. This demonstrates his commitment towards victims of human rights violations. Therefore, his presence, combined with the improved relationships with our neighbours, are positive factors that influence the human rights situation in our country, especially in that part of the country.

· 8th interviewee: The Minister of Human Rights is based in Kinshasa only and there is no representative within the country. What are the strategies that you rely on to raise awareness and restore human rights across our country, which is so big?

· Not at all. We have structures across the country. The Ministry of Human Rights has its seat in Kinshasa. The only exception would be South Kivu but we are in the process of reopening this provincial human rights antenna. Our project for 2010 is to ensure that all districts, territories and why not also at the level of chief of sectors, we have human rights antennas. Where there isn’t any representative of the Ministry of Human Rights, we have established partnerships with national or international NGOs as well as with the United Nations Joint Office for Human Rights. So, thanks to these partnerships, we can intervene on concrete situations in order to affect change but also develop programs for human rights to improve. What we strive to do today is to build the capacity of these structures at the provincial level, to reinforce their human and material capacities, so that the program we will focus on in 2010 is human rights education. The Ministry of Human Rights is fortunate enough to have entered into a partnership with the High Commissioner for Human Rights and we believe the progress made to date will continue to improve in 2010.

*
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Host: We are reaching the end of our program, Interactive Radio for Justice. Thank you for your attention. We are at your disposal and hope that you will continue to send us questions, which will be answered by the relevant authorities here in Ituri, or at the national or international levels. You can either bring your concerns to the station or by writing to us at Canal Revelation Radio, 54 Blvd of Liberation in the centre of Bunia, or by email at canalrevelation2001@yahoo.fr. Let me remind you that you can also listen to this program on the Internet at www.irfj.org. Jean-Pierre Kabulabu was presenting. Till next time.

[Translated and transcribed by Sandrine Gaillot]

� OPJ = Officier de Police Judiciaire – Investigating Officer


� FPJC: Front Congolais pour la Justice au Congo – Congolese Front for Justice in Congo


� FARDC: Forces Armées de la République Démocratique du Congo – Armed Forces of the DRC.


� FDLR: Forces Démocratiques de Libération du Rwanda – Democratic Forces for the Liberation of Rwanda





