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On the Track of Justice #17

Produced by Wanda E. Hall

Host: Welcome to our series On the Track of Justice, which is part of the Interactive Radio for Justice project, where we will present information relating to the trial of Iturians before the International Criminal Court. As announced in our previous program, in this seventeenth program you will hear interviews with representatives of the defence of Germain Katanga and Mathieu Ngudjolo. This will allow Iturian listeners to have an idea of the type of lawyers chosen by the Accused, Germain Katanga and Mathieu Ngudjolo, to defend them before the Court.

Jean-Pierre Kabulabu is at the microphone.

*
*
*

David Hopper (DH): I am from London in England, and I am an English lawyer, a barrister. Here in The Hague, I represent Germain Katanga in his trial before the International Criminal Court.
Journalist: Can we know about the motivations, or circumstances, that led you to come work as a defence lawyer before the International Criminal Court?

DH: I have started out as a lawyer in England, mostly on criminal cases. I started working as a defence counsel in international criminal trials ten years ago. Before the International Criminal Tribunal for Rwanda, I defended two accused and am now happy to say that both were acquitted. The most recent one was last week, in the trial of Father Hormisdas Nsengimana. I also worked a little before the Tribunal for the former Yugoslavia, and now at the International Criminal Court, of course. It is a new court; the ICC is the court of the future. I am happy to be here and to participate in this trial.
Journalist: Could you describe your experience since you started?

DH: Thank you for that question. Ten or twelve years ago, I started representing a man, a minister in Rwanda who was accused of genocide. It was my first experience in Africa. I then defended an accused before the ICTR. Then I represented another Rwandan accused in England. So, my experience in Africa is mainly linked to Rwanda and Tanzania. But, like many people, I have followed the events in the Democratic Republic of Congo for many years. I know about the tragedy that befell the Democratic Republic of Congo, especially in the East and Ituri. I visited Ituri in my capacity as defence counsel of Germain Katanga. I met people and have to say that you perceive the situation very differently when you go on the ground and listen to people as opposed to just listening to the charges brought before the Court. I am grateful to have had this opportunity to represent Mr. Germain Katanga in this second trial before the ICC and I hope that I will achieve good things for him.

Journalist: When Germain Katanga chose you to represent him, before accepting, did you have any particular experience or interest in the Congo?

DH: I must say I can’t claim that I had any experience of the Congo before I came into this case two years ago. It is difficult to conduct any research on this conflict, on the northeast of the Democratic Republic of Congo. It is not enough to read books about this conflict, because there isn’t yet any books that can fully describe and help understand this conflict that just took place not too long ago. We are in a trial concerning events that took place in 2003, therefore we have to go on the ground, talk to people and understand ourselves the situation, the history and how the conflict unfolded. We learn the story of people with whom we speak, people who could serve as witnesses in this trial, in order to understand the story of this conflict. I also have to say that the conflict, the political history of the DRC during the last few years is one of the most complex of the history of Africa.
Journalist: What do you think of the trial of Germain Katanga and Mathieu Ngudjolo in comparison to other trials you conducted? Is it very different?

DH: Yes, it is in a way. I mean, the fact that it is a trial is the same, the fact that there are charges is the same, and it is the same across the globe. But, there are differences, because this court is different. The system at the ICC is different on two aspects. First of all, victims can participate before the ICC. In principle, I think it is a good thing, but you have to be careful that the suspect is not accused by two parties, that is the Prosecutor and victims’ counsels. Therefore we have to ensure a certain balance in the trial of the accused. The second difference is that today we are at the beginning of the trial, we are hearing the first witness and there are already 1,700 documents in the trial record. This is a unique characteristic of this Court. We have to read and write many documents, and an enormous quantity of pieces of evidence. In any case, the trial is starting and we are doing what lawyers do, we know our job well. The Prosecutor’s team is currently presenting their case, and then we will present ours. This is more familiar territory to us.

*
*
*
Andreas O’Shea [AOS]: My name is Andreas O’Shea and I am a lawyer from the United Kingdom and work as a defence counsel for Germain Katanga with David Hooper, who is also of the English Bar. I have always been interested in international law as well as in criminal law. When I started my career, there was no international criminal law as such. It developed later on. But once cases concerning the former Yugoslavia started in 1993, then I started having a strong interest in these questions. I taught international law in South Africa. When I practiced in England, I essentially practiced in immigration, on issues of civil rights and criminal law. Then the combination was good. For ten years now I have been working on international criminal law cases. I have worked on cases at the Special Court for Sierra Leone, as well as at the International Criminal Tribunal for Rwanda and I started a case but did not finish a case before the International Criminal Tribunal for the former Yugoslavia. The international aspect is what caused most cases to target the African continent. International circumstances have also led my career path. This is how I ended up in Sierra Leone, in Rwanda and in Tanzania, on two cases before the ICTR. I went to Goma in Congo, during my investigations in Rwanda, but aside from that I did not have much knowledge of the situation in the Congo. Historically, I have of course followed these conflicts. So it is very interesting for a lawyer to have worked on a case related to a conflict in 1994 and then on a case related to events in 2003 and that these events are in fact following each other and very connected. 

All the tribunals I have worked at before were ad hoc, whereas this one is permanent and is supposed to deal with problems before or during conflicts, as opposed to other tribunals that dealt with problems once the conflict was over. This difference brings different questions before the Court. I think that the main difference is that with ad hoc tribunals there are no elaborate texts to determine how things will unfold. The procedures are often defined by the character of Judges. Before the International Criminal Court, there are many legal texts that are very detailed and the entire procedure relies on these texts. Indeed, these texts strive to define things with a lot of precision and carefully delineate new procedures, such as with regards to the participation of victims in the trial. This is something that did not exist in any other tribunal. It is too early to make any judgment on this court; especially in this case, because it only started three days ago and we yet have to see how things will unfold.

*
*
*

Jean-Pierre Kilenda (JPK): My name is Jean-Pierre Kilenda, lawyer at the Brussels Bar and counsel before the International Criminal Court. I am lead counsel for Mathieu Ngudjolo. I was admitted before a bar since 15 August 1984 and started as a lawyer at the Kinshasa Bar, at the Court of Appeals of Kinshasa. In 1994, in January, I arrived in Belgium, the Catholic University of Louvain, KUL,
 to complete my doctorate in law, which I completed in 2002. I have been admitted to the Brussels bar since 2003. 
Journalist: Can you describe the circumstances that led you to come work at the Court?

JPK: First of all, I am registered on the list of counsels. Before 8 February, I had received a phone call from the Registry that wanted to know whether I was available. The Registry carefully mentioned that this was not a designation, but that I could end up being assigned to a case. On 8 February I received a phone call from the Registrar to tell me that I had been assigned to represent Mr. Ngudjolo and had to appear at the first appearance hearing. I arrived on 9 February and was then his duty counsel. On 9 February I met Mr. Ngudjolo. On 11 February, his first appearance was scheduled and shortly thereafter he chose me to represent him. These are the circumstances in which I met him; this is how I was designated to represent him.

Journalist: What do you think about the trials before the Court in comparison to other trials you had to lead? How different is it?

JPK: Yes it is different, because here it is my very first experience at the international level, so of course, there were a lot of new things, new texts I had not yet applied. Also, we are using two different systems; it is a combination of the Romano Germanic system, which is used in Congo, Belgium and France, and the Anglo-Saxon system. For instance, what we are doing now, the examination and then cross-examination are typically Anglo-Saxon methods. I think that at the international level such a combination is necessary to reflect the crossroads of cultures and we learn from everywhere. I think that it is a good experience and let us see what it will bring in the days to come.
Journalist: If I recall, the defence of Thomas Lubanga was complaining that there was no balance between the Defence and the Prosecution, that there was no fairness. Is this the case in the trial of Mathieu Ngudjolo and Germain Katanga?

JPK: I do not know the specifics of the case of Thomas Lubanga, but in the case of Mathieu Ngudjolo, I find that there is a certain balance that is taking into account the rights of everyone. This is evident in a decision of the Chamber concerning the redaction of information, where the Chamber decided that it was mandated to proceed to judicial review of all redactions proposed by the Prosecutor. The Chamber always makes efforts to respect the rights of all parties involved. For instance, when it was to implement protection measures for the benefit of certain witnesses, the chamber ensures that it does not impact the accused and their right to mount a proper defence. We hope that this will continue as such.

Journalist: In Ituri, huh, what message do you wish to send?

JPK: All I can ask of those who know Mathieu Ngudjolo is to remember that we live in a civilised world and that Mathieu Ngudjolo is currently in the hands of justice so let’s justice do its work. If justice determines that he is not guilty he will be acquitted, and if justice finds him guilty, he will probably be sentenced, but then again there are recourses to obtain a modification of the judgment at the appeal stage. All they can do for now is to support him and to ensure that Mathieu Ngudjolo prepares his case well. Since the beginning he has been claiming his innocence, so his relatives must stay close to him in order to allow him to be at peace and properly study his case and present his arguments in his defence.

Journalist: Counsel, thank you very much.

JPK: Thank you!
*
*
*

Host: This was On the Track of Justice, part of the project Interactive Radio for Justice. You heard David Hooper and Andreas, defence counsels for Germain Katanga, and then Jean-Pierre Kilenda Kakengi Basila, who is the counsel for Mathieu Ngudjolo. This allowed you to hear about their profiles, experiences and their capacity to defend accused before the Court.

Jean-Pierre Kabulabu was presenting. 

 [Translated and transcribed by Sandrine Gaillot]
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