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Host: Welcome dear listeners. We are delighted to know so many of you are tuned in to the 60th program on the series, Interactive Radio for Justice. In this program, we collect questions reflecting your preoccupations in relation to justice. Your questions can relate to the judicial system at the local, national as well international levels. We then try to find answers to these questions from the relevant authorities, established at all levels to render justice to you. In today’s program, you will hear questions form listeners of Bunia and, from within the District, we received questions from Mahagi during the visit of our team there, in the framework of the Interactive Radio for Justice project. Mahagi is the capital of the Territory of the same name, about 180 kilometres north of Bunia. We also have questions that were directly addressed to the President of the International Criminal Court, Mr. Sang-Hyun Song, during his visit to Ituri in December 2009. The first question is that of a listener from Bunia. She wants to know whether handcuffs can be used on everyone.

*
*
*

· 1st interviewee: Which category of people can be handcuffed? We note that officers of the law use them for everyone, even for respectable people, who are not dangerous and are unlikely to flee.

· I am Mr. Ndess, Prosecutor of the Republic in Bunia. In principle, children in conflict with the law, minors, women, especially pregnant women, even if they commit an offence, cannot be handcuffed. We know that they are already well surrounded by the police and officers of the law. Is there also a real necessity to handcuff people who are reputable? No. But some people, real criminals, whom we know will flee at the first opportunity they can find to distract the police, then, the State has to take measures, such as the use of handcuffs, to prevent those people from escaping justice.

· 2nd interviewee: I’d like to know why accused persons have to be kept in the same conditions as those who are already sentenced, such as what can be seen in the central prison.

· For now, in our country, there is no structure to separate sentenced prisoners from those who are yet to be sentenced. This is why they are mixed in the same penitentiary institution. Both sentenced and accused persons are there. But I think it would be interesting if, on the long run, we could separate sentenced persons from other prisoners.
·  3rd interviewee: Is it correct for a military to arrest a civilian and to put them in a military holding cell?

· My name is Major-Magistrate Innocent Mayembe, I am President of the Military Garrison Court of Bunia, having jurisdiction over the entire Ituri District. It would be inconceivable, worrisome and unusual to hear that a civilian was arrested by a military element. We have already well defined the mandate of the army. It is to defend the integrity of the national territory, to protect civilians and their properties. It could be understandable that a military element arrests a militiaman, especially when the latter possesses war weapons. However, concerning detention, and for the sake of the army’s dignity, anyone who is not military cannot be detained in a military holding cell. There may be infrastructure problems, however ideally they’d have to be separated. There are cases where the police can seek the support of the army, for instance when the police is overwhelmed, or when there is a civilian insurrection. The police are here to maintain peace and public order.

· 4th interviewee: When I had a problem with a civilian, the plaintiff accused me before the Lieutenant of Bureau II, because he knew him personally. The latter summoned me and made me pay fines. Is it normal for the military to try civilians?

· This is what we commonly refer to as ‘influence peddling’. If you are using a military element, because he is your cousin, or friend, or brother-in-law, or your uncle, it is an offence. It constitutes an offence called “incitation of the military to commit acts in violation of military duty or discipline”. In this case, you, the civilian who influenced your military cousin or uncle, will be sentenced for incitation of a military element to commit an act in contravention of his military duty and discipline. The role of Bureau II is to search, identify and localise people or group of people who want to attack the national integrity or who want to destabilise legitimate public institutions, state institutions. It is the primary role of Bureau II, this is why we refer to it as military intelligence service. The secondary role of Bureau II is to act as judiciary police, to arrest military elements who commit offences and transfer their cases to the Military Auditorat. Bureau II is not a tribunal; it is not within its jurisdiction. In addition, the law clearly forbids the Bureau II to impose fines.

· 5th interviewee: The number of lawyers in Mahagi is insufficient. Can we plead to increase their number?

· My name is Mr. Sindani Kabamba Mkul, President of the Land Commission and Honorary and Emeritus President of the Court of Appeals. The Court of Appeals admits lawyers, after they receive favourable advice from the bar board and magistrates. Candidates apply individually; we do not impose it on them. Public Defenders apply before the High First Instance Court. We have here many graduates, as well as law licensees who have a hard time being admitted before the Court of Appeals so they often prefer to first be admitted as public defenders. It is the candidate public defender or lawyer who himself or herself determines where to settle his practice. A public defender must in principle seat wherever the High First Instance Court is sitting. But he could also sit in other jurisdictions, such as Aru, Mombasa or Mahagi. This is a liberal profession. The Public Defender or the lawyer does not work for free. He has to determine where are the cases that he can rely on to sustain his practice and his family. If, in Mahagi, there aren’t enough cases that can attract public defenders and lawyers, we will have to wait a long time for more of them to go settle there. In fact, it is up to the people of Mahagi who have problems with the law to convince defenders who are already there and other lawyers who sometimes go there to set up their practice in Mahagi.

· 6th interviewee: Before which jurisdiction can a Judge or a court clerk who misconstrued a judgment be brought?

· A Judge is the only person mandated by the Constitution and the law to pronounce the law. A court clerk is the one in charge of compiling all submissions for the judge. He is like a secretary for the judge. He does not take any responsibility for the delivery of a judgment. This is the sole responsibility of the judge. The court clerk countersigns the judgment in order to authenticate the judgment pronounced by the judge. In case of a judge who rendered a judgment that you consider in contravention with the law, you have to prove that the judge committed an offence or based his decision on extraneous and biased factors that led you to lose your trial. Then you have to go to the Supreme Court of Justice and summon the judge as a party. If the Court can prosecute the judge and finds that the Judge in fact committed an offence, was influenced in his decision by extraneous factors or by influence peddling in order to decide in favour of the other party. If the Court finds that, it will void the judgment rendered and sentence the judge. Judges are civilly liable in the Democratic Republic of Congo. Concerning the court clerk, it is possible that he makes up a judgment in order to please someone, who pays him. Then the court clerk, as a civil servant, is considered to have committed forgery so he will have to be prosecuted on that basis.

Host: Let us take a small break with the song Child Soldiers, sung by African artists, to fight the problem of child soldiers in the world, especially in Africa.
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Host: We are continuing with our program, Interactive Radio for Justice. As announced at the beginning of the program, in this second part you will hear the answers of the President of the International Criminal Court, Mr. Sang-Hyun Song, to the questions addressed to him during his visit in Ituri, last December. Among other things, people evoked the need to also arrest foreign actors and multinational corporations that fuelled the armed conflict in the Democratic Republic of Congo and especially the ethnic conflict in Ituri. 

· 7th interviewee: The population would like the Court to move from The Hague to organise ‘roaming hearings’ in Ituri. Would that possible or not?
· Well, in order to have in situ hearing, we need to have enormous preparation and time, and there are many aspects to take into account, such as security and logistical aspects. However, the International Criminal Court does not shy away from such initiative. We are studying these initiatives and when the time comes we will do what needs to be done. Judges of the International Criminal Court in general, and Judges of first instance, are very interested in the option of organising trials on the ground. They are discussing this option, but I cannot tell you or give you the outcome of this discussion because it is ongoing. But I think that we will soon have a position on the possibility of organising trials on the ground.
· 8th interviewee: The Congolese population entered into agreements. These agreements are with arms dealers and multinational corporations that fuelled armed conflicts and ethnic conflicts in the Democratic Republic of Congo and more particularly in Ituri. These must be transferred before the International Criminal Court. What does the Court have to say?

· I sometimes come to notice this kind of high expectations here and elsewhere for the International Criminal Court. I would like to precise two specific points in relation to your question. The first one concerns the principle of complementarity, which regulates the functioning and the activities of the Court. It means that it is up to the national jurisdictions, that is the jurisdiction of the DRC, to bring perpetrators of the atrocities you mentioned to justice. The International Criminal Court can therefore only intervene when the domestic judicial system of the state concerned, for instance the DRC, is unable to investigate or prosecute adequately. Or if we conclude that the national authorities of the countries are not willing to investigate or prosecute. This is what we refer to as the principle of complementarity. It is a sharing of responsibilities. There is the share of the International Criminal Court and the share that has to be handled by the Congolese domestic jurisdictions.

· 9th interviewee: Can we know why Fataki was chosen, among all the localities in Ituri?

· Why ICC chose Fataki, rather than other villages in the same region? There is no particular reason. In the past, the Registrar of the International Criminal Court came here and she went to some localities. The Prosecutor also came here and chose certain localities to visit. Even those who work in field offices of the International Criminal Court travelled to various localities to organise sensitisation activities. Now it is the turn of Fataki and next time, when another high official of the International Criminal Court comes to visit, other localities will receive them.
· 10th interviewee: Is it possible for a person sentenced by the ICC to see his sentence reduced and be released early?

· Under the Rome Statute, I don’t see such possibility in principle. 
*
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Host: We are reaching the end of our program, Interactive Radio for Justice. Thank you for your attention. We are at your disposal and hope that you will continue to send us questions, which will be answered by the relevant authorities here in Ituri, or at the national or international levels. Your preoccupations are always welcome and you can either come see us at the station, or by writing to us at Canal Revelation Radio, 54 Blvd of Liberation in the centre of Bunia, or by email at canalrevelation2001@yahoo.fr. Let me remind you that you can also listen to this program on the Internet at www.irfj.org. Jean-Pierre Kabulabu was presenting. Till next time.

[Translated and transcribed by Sandrine Gaillot]


