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Host: Welcome to our series On the Track of Justice, which is part of the Interactive Radio for Justice project, where we will present information relating to the trial of Iturians before the International Criminal Court. As indicated in our previous program, you will hear in this fourteenth program the questions asked by the defence to the first witness, who is the Chief of the Investigations team for the Office of the Prosecutor in the case Germain Katanga and Mathieu Ngudjolo. Let me remind you that the defence team of Germain Katanga is led by the British barrister David Hooper, and that of Mathieu Ngudjolo is led by the Congolese lawyer Jean-Pierre Kilenda. We will then complete our program with the conclusion by Judge Bruno Cotte.

Jean-Pierre Kabulabu is at the microphone.

*
*
*

Defence for Germain Katanga: Thank you Mr. President. Witness, my name is David Hooper and I represent Germain Katanga. 

I would like to come back to questions that were asked of you this morning. When you spoke of the specific facts of this case, you spoke in a general manner about the way in which your division and the people, with whom you are working at the ICC, cooperate. I am correct?
Witness: I was speaking in relation to our practice in the framework of this particular investigation.

Defence: Very well, thank you for specifying. According to you, May 2006 was the start of the investigation on Germain Katanga, wasn’t it?

Witness: Yes, it was approximately around that time that the investigation started. Of course, I joined this investigation only from September 2007 onwards.

Defence: So you only started about one year later?

Witness: Yes, that’s correct.

Defence: You spoke this morning about the different conditions _ and I am looking at the transcript of your testimony of this morning _ so, are you based here?

Witness:  Yes, as team leader, I am based here in The Hague.

Defence: From time to time, you have to go to Ituri or the Democratic Republic of Congo, don’t you?

Witness: Yes, I sometimes have to go to Ituri and the DRC, but due to the nature of my responsibilities, most of my work takes place here in The Hague. 

Defence: You therefore have your own investigators, your own investigation division. Can you tell us how many people compose this joint team?

Witness: The number of people composing the joint team varied over time. I would say that, concerning the Investigations Division, when the investigation was at its peak, which was approximately at the time of the phase of the confirmation of charges, the team was composed of approximately 12 investigators only. In addition, the Prosecution Division had its own team, which was composed of approximately the same amount of people, and there were also members of the Cooperation Division, despite the fact that it is less staffed.

Defence: So we are talking of about thirty people, isn’t it?

Witness: yes, approximately.

Defence: On the ground, in the DRC at that time, how many people of that group were on the ground, in the DRC?

Witness: For logistical reasons, there are always approximately two missions at any one time on the ground. At times, there might have been more people on the ground, but because of logistical reasons and other circumstances, there is always at least one or two teams at the same time.

Defence: Do you have Congolese staff in your investigation team?

Witness: No, we don’t.

Defence: Among your investigators, is there anyone who speaks the same language as the people you are investigating?

Witness: Some of my investigators speak French.

Defence: Ah, French, very well. From what I understood you have come across commensurable obstacles throughout your investigation, haven’t you?

Witness: These were difficulties and challenges, but did not constitute insurmountable obstacles. We try to manage.

Defence: And do you manage?

Witness: Sometimes we do, sometimes not.

Defence: Very well. You are chief of the investigations division and have experience with the type of difficulties you have faced. Don’t you think that, based on this experience, you could say that the defence would come across even bigger difficulties than those you are facing?

Witness: I would say that you are faced with difficulties similar  to those we are faced with. 

Defence: You spoke about security, instability, of active armed groups. Would I be correct in suggesting that the militia group you referred to is also known under the acronym FPJC?

Witness: Yes, for the most part.

Defence: Are there other militia groups that you came across during your investigations?

Witness: I would have to study the security reports and the analyses in order to give you an exact answer on this point.

Defence: You also referred to the fact that some witnesses have been threatened. Are you referring to the witnesses who will appear here to present elements in support of the prosecution?

Witness: Yes, indeed.

Defence: Would you say that, in this case, you have found the witnesses, or have the witnesses come and found you?

Witness: For the most part, we have been the ones finding the witnesses.

Defence: Have you used intermediaries for this purpose?

Witness: The prosecution finds its witnesses by relying on various sources and tries to verify the localisation of these witnesses before resorting to intermediaries that will assist them on our behalf. So it is the Office of the Prosecutor that finds its own witnesses, not intermediaries.

Defence: In general, when talking about witnesses, would you say that the money would constitute a significant incentive, especially in the context of the DRC, for witnesses to appear in the manner the most favourable to your investigation?

Witness: What I would like to make clear is that the money put aside for witnesses is not necessarily given to witnesses. This money is used for accommodation or transport of witnesses and is not given directly to the witness.

Defence: Why was the decision to focus the investigation on only one attack, one place where people were buried? Why wasn’t there any exhumation? 

Witness: The exhumation conducted in Bogoro was done only for corroboration purposes.

Defence: Let me now come to exculpatory elements of proof. You spoke this morning of potentially exculpatory “themes”. Do I understand that these “themes” are the same as the criteria set by the Prosecution concerning its disclosure obligations, the six criteria? From what you know, are these the same?

Witness: Yes, these are the six main exculpatory themes.

Defence: I suggest that there is a distinction to be made between the disclosure of elements that you may come across, and an investigation conducted for the specific purpose of discovering exculpatory elements. According to what you told us, there has been no investigation conducted only on exculpatory elements, is this correct?

Witness: If I understand your question correctly, yes there has been themes, or aspects of the investigation that have indeed been determined throughout this investigation.

Defence: In this case, how many exculpatory witnesses have you contacted in the Katanga case?

Witness: Most witnesses that the Prosecution contacted provided both inculpatory and exculpatory elements. These were specifically discussed with these witnesses.

Defence: Did you, or anyone from your team, ever go to Aveba?

Witness: No, we didn’t.

Defence: If you want to find exculpatory elements, this is where you have the highest chance of finding them, in Ngiti area rather than among people who claim to have been victims of the Ngiti. So why didn’t you go to Aveba?

Witness: Because the Prosecution called people from Aveba, who travelled to other localités, in order to be interviewed.

Defence: But these were people who were probably already likely to provide inculpatory information?

Witness: No, as I already said, all our witnesses brought inculpatory as well as exculpatory information.

Defence: Madam Witness, you will understand that I am asking you these questions because you are at the stand this afternoon. I will now ask you specific questions:

Have you been anywhere in Walendu-Bindi?

Witness: Are you asking me personally, or whether any of my investigators have been?

Defence: Any of your investigators.

Witness: I would have to review the exact names of places we visited.

Defence: I will give you some names, this might help you: Aveba, Bave, Getty, Bukaringi, Kagaba, for instance?

Witness: No, if I remember correctly we did not go to these places.

Defence: You mentioned witch doctors. Did you attempt to meet any of the wise men [of the villages]?

Witness: No, we didn’t.

Defence: The person responsible for the localités I just mentioned?

Witness: Yes, we met people who we could refer to as notables.

Defence: Did you analyse the structure of the FRPI and its development with the assistance of prominent members, or essential personalities?

Witness: Yes, we have done so, as well as on the basis of other sources.

Defence: Did you investigate the main leaders of RDC-KML?

Witness No, we didn’t.

Defence: Mr. President, I apologise but we have not had any answer to questions concerning the government, the army and its headquarters. Regarding the question of whether there has been any contact with them, there has been no answer as well, with regards to the relevant events, is that correct?

Witness: No we have not.
Defence: Thank you very much.

The President: Now let us listen to the team of Mathieu Ngudjolo.

Defence counsel for Mathieu Ngudjolo: Can we consider what your witnesses stated regarding witch doctors as true?

Witness: Yes we have tried to corroborate this information.

Defence: Concerning the death count, the amount of 200 deaths was given to you by witnesses, wasn’t it?

Witness: Yes, this information was given to us by our witnesses.

Defence: You therefore confirm that your investigation teams did not, at any point, count the bodies themselves?

Witness: No we have never counted bodies ourselves.

Defence: So on what basis do you consider the amount of 200 deaths to be accurate? On what basis do you consider this to be credible?

Witness: Several of our witnesses stated so. We have examined this question to the extent possible with those who survived this attack. Of course, it remains an estimate.

Defence: How did you become convinced that the 200 deaths were of civilians and not combatants?

Witness: This information was provided by our witnesses who participated in the burial of the bodies.

Defence: At this point of the proceedings, are you in a position to favourably receive defence requests concerning the investigation of potentially exculpatory elements? If so, could you guarantee to the defence that all objectivity will be guaranteed in the execution of your duties?

Witness: The Prosecution has a duty to equally investigate potentially exculpatory elements. Of course, these duties would be carried out with the requisite objectivity.

Defence: I am satisfied Mr. President.

Defence co-Counsel for Mathieu Ngudjolo: Madam Witness, hello, my name is Professor Jean-Pierre Fofe, co-counsel for Mathieu Ngudjolo.

Madam Witness, while conducting your investigations, your concern to discover the truth, is this correct?

Witness: This is correct.

Defence: On what criteria did you select your witnesses in order to establish the truth?

Witness: We have exploited as many sources of possible to establish the truth on every single topic. Of course, this has not always been possible, but this was our objective.

Defence: Many elements of the material disclosed by the Prosecutor to the Defence refer to Ugandan high officials. Why haven’t you interviewed these Ugandan military officials? What prevented you to do so?

Witness: Considering the elements of proof gathered by the Office of the Prosecutor from various sources, we have not considered that this constituted a priority in the context of this particular case.

Defence: Madam Witness, concerning the human side of this case, have you conducted investigations on the cultural specifics of the Lendu people? What are the cultural bans regarding rape in the Lendu culture?

Witness: Yes, we have tried to explore and understand the cultural context, for instance concerning rape.

Defence: For instance, do you know what are the Lendu cultural bans concerning theft?

Witness: I am afraid I will have to check our evidence before answering to this question.

Defence: Thank you Mr. President, no further questions. Thank you.

The President: We are reaching the end of this hearing. The Chamber would like to stress that at no time did it wish for this Witness, whose difficult task the Chamber is well aware of, to be voluntarily put in a difficult position. The Chamber simply reminds that its purpose was to understand the conditions in which the investigation was conducted, to better understand the methods used to investigate inculpatory and exculpatory elements, and to better understand the tools used by the investigation division and its leader, be they cultural tools, contextual tools and other methods to deal with security threats. The statements made by the Witness allowed each and every participant in this hearing and before this Court to measure the difficulty of such a task, to evaluate what has been undertaken and to better understand the relationship between divisions on the ground and those based in The Hague, which also go on mission on the ground from time to time, thereby travelling between the Democratic Republic of Congo and the seat of the Court in The Hague. The questions that the Chamber asked were meant to push things a little further in order to allow the defence- huh- the Witness to better specify the conduct of exculpatory investigations. Therefore, the Chamber thanks you and the Witness.

*
*
*

Host: This was On the Track of Justice. Thank you for your attention. In our next program, you will hear the second witness in the case of Germain Katanga and Mathieu Ngudjolo, who is a survivor of the Bogoro massacres.

Jean-Pierre Kabulabu was presenting from The Hague, The Netherlands.

 [Translated and transcribed by Sandrine Gaillot]
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