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Host: Hello and welcome to the Interactive Radio for Justice series, a project that promotes dialogue between you, the people, the authorities and various judicial bodies. This program is part of a series, produced in cooperation with Colombe-Goma Radio. This program is your opportunity to find answers to your preoccupations concerning justice. In this program, you can submit your questions to us and our team will seek answers from the relevant authorities and people who provided answers in other programs. 

People of the Kivus, if you have a preoccupation or a concern about local, national or international justice, this is your opportunity to receive information, to be enlightened on issues related to justice and to the law, and generally about the legal field, in order for you to better understand your rights and obligations so as to maximize your own personal development.  We will respect your questions and opinions and forward them to their respective addressees. 

We will start this program with local questions that we have collected through our roaming microphone in public places in Goma. Without further ado, let us listen to the first local question, which relates to the law on nationality:

*
*
*

· 1st interviewee: If a child is found or born in the neutral zone, what is his or her nationality?

Host: The answer is provided by the Deputy Prosecutor of the Republic:

· Here we have to apply private international law. I think that the practice is for the child to take the nationality of the person who found him or her, but he can always change his or her nationality when he or she reaches majority, at 18 years old. He or she can decide to opt for whichever nationality he or she wishes. But the practice is that when a child is found, his or her nationality will provisionally be that of the person who found him or her. When the child reaches majority, he or she has 12 months to effect the change. If he or she doesn’t do so within 12 months, the nationality acquired while a minor becomes definitive. 

Host: The second question relates to matrimonial conflicts:

· 2nd interviewee: If a woman lives together with a man in one house and they have children, and then the man chases her away, can she file a complaint before justice?

Host: We will turn again to the Deputy Prosecutor of the Republic to respond to this question:
· In any case, such a union is not protected. This is why we encourage many people to get registered. When you are ready to enter into a marriage, you have to do so at the city hall, in order for the marriage to be registered. This is the only form of marriage that is protected. If you read, for instance, Article 380 of the Family Code, it provides that: “as long as you have not registered your marriage before an officer of the state, it is not opposable to anyone, except to all those who were present at the ceremony. It is not opposable to the state.” This is regrettable, the law is tough, the law is tough, but it is the law and people have to get registered in order to avoid unfortunate circumstances. 

The only advantage that the woman can preserve is in relation to Article 258 of the Civil Code, Vol. III, which provides that in case of damage or harm caused to the woman, and which can be proven, she can claim damages on the basis of the harm caused. But this can only form the basis of a civil claim. For instance, if the woman was a student, and the man caused her to interrupt her studies as a result of his harassment, we then consider that this constitutes a damage that the man must compensate. This is it. 

But there is some evolution at the international law level. In France, for instance, in the jurisprudence _ which is constituted by the decisions rendered by courts _ we note a certain evolution in cases where a woman has lived with her husband for a certain number of years. In those cases, we consider that the time spent can lead to reparations for the benefit of the victim. This is what we call in Congolese law to have “the de facto status of spouse”. If everyone, all your neighbours talk about you as a couple and say that you have been married for so many days, everyone the neighbourhood knows you and that you live together, and in Europe as soon as you have two children, it is considered that there is a marriage. In this case, as soon as children are born, a woman can claim damages to compensate for the time spent with her husband. But in our law, we do not yet have these provisions.

Host: We will continue with this topic, with the third question:

· 3rd interviewee: What can justice do in case a husband dies before transferring his property to his wife? What happens if, for instance, at the time of death of the husband the in-laws come and take everything away from her?

Host: Again, let us listen to the Deputy Prosecutor: 
· If the marriage was recorded at the city hall, it is protected; therefore the wife must come to the relevant authorities, such as the Prosecutor’s Office in order to claim her rights. A criminal case will be open against those who attempted to interfere with the proper administration of her inheritance. This person can be prosecuted either for extortion or for violation of residence, and this person will be arrested. 

When the husband dies, the principle is that the matrimonial regime must be modified. This means that when people get married at the city hall, they must choose a matrimonial regime, which will regulate the administration of your property at the time of death of either spouse or of both. So, the first step is to liquidate the matrimonial regime, which means the status of the property must be decided. This cannot be done without the court to be seized. This is why the wife must go either to the Tribunal de Paix _ but here in North Kivu there is no Tribunal de Paix, although there is one in Butembo and in Beni, but not in Goma _ in which case the wife should go to the High First Instance Court, where the wife will open an inheritance case. When this case is filed, the status of the husband’s property will be decided upon. According to Article 759 of the Family Code, the wife is practically the first heir of her husband. After the children, who have priority in the inheritance, the wife then inherits before parents and siblings. Therefore she has more rights than others. Children are heirs of the first category, then in the second category there are three sub-categories: first, the surviving spouse, then the parents, then the siblings. So she always comes before a number of people who may have a claim in the inheritance of her husband.

Host: The fourth question concerns detention and arbitrary arrests:

· 4th interviewee: If a person is arrested by a military, why must this military element detain him at this home instead of bringing him to the police where he has to be tried?
Host: Me Antoine Famba, legal adviser to the non-governmental organisation Children’s Voice, and member of the Provincial Commission of Follow-up of Cases of Detention of Minors, responds:

· An officer has an office, where he works, but he cannot arrest just anyone. In our Republic, there are laws that regulate all forms of arrests that are recognized in our country. We have a principle of law that says that freedom is the principle and that deprivation of liberty is the exception. Therefore, someone who finds themselves in these exceptional circumstances can see his liberty restricted, which means that he either has to have committed a crime, or an offence, and then can be arrested. But, it is not because someone committed a crime that everyone has the power to arrest him and detain him in his house or any other type of jail, no. Even a military element, whether an officer or not, or any individual, or even an officer of the judiciary police, or an officer of the prosecutor’s office, a magistrate, who establishes that a crime was committed, cannot arrest anyone and detain them in their private homes. If they do so, then this constitutes an arbitrary arrest. No-one can be arrested and be deprived of their liberty without any form of legal process that would allow him or her to defend themselves against this arrest. In our country, in Congolese law, every arrest is regulated. Therefore, only offences that the prosecutor’s office initiates a case against can be subject to prosecution. Deprivations of liberty must first be provisional, during the investigation. It is only after such time, and if the investigation is not complete, that the prosecutor can request the tribunal to extend the provisional detention further in order to continue his investigations.

Host: Before moving on to international questions, enjoy this little musical interlude: 

*
*
*

Song

*
*
*

Host: We have collected two international questions, addressed to the International Criminal Court.

· 5th interviewee: If Rwanda refuses to surrender Laurent Nkunda, what will our country, the Congo, or the ICC do?
Host: Pascal Turlan, Adviser to the Office of the Prosecutor of the International Criminal Court, answers the question:

· As everyone knows, Laurent Nkunda is in house arrest in Rwanda. He was transferred to Rwanda (…inaudible…) in the DRC and then transferred to Rwanda. He is a Rwandan citizen. He is the object of an extradition request from the Congolese authorities that initiated an investigation against him. At the ICC, at the Office of the Prosecutor, we are following with great interest the situation of Laurent Nkunda as well as the progress of the extradition request between the Congolese authorities and the Rwandan authorities. As you know, the national authorities have priority to prosecute the crimes falling within the jurisdiction of the Court and the ICC will only intervene if the national authorities are not in a position to effectively prosecute the persons who may have committed crimes in the DRC, in this case.

Host: Let us stay in this chapter, with the third question… the fourth question:

· 6th interviewee: We recently heard that Jean-Pierre Bemba might be conditionally released, but so far there have only been speculations, no country has agreed to host him. So, will he be released, or are there issues that are being dealt with at The Hague, in The Netherlands? 

Host: Pascal Turlan, who is Adviser to the Office of the Prosecutor at the ICC, responds to this question:

· You know that the Judges from the Trial Chamber set a calendar, with a trial date in April 2010 for the trial of Mr. Bemba. Until then, the question, well a certain number of questions in relation to the disclosure of elements of proof as well as the disclosure of the names of witnesses, which constitute the usual process prior to any trial, must be dealt with. But most importantly, next week, on 2 December, the Judges of the Appeals Chamber will render their decision on the question of the provisional release of Mr. Jean-Pierre Bemba. You know that the Pre-Trial Chamber Judges decided to grant provisional release to Mr. Jean-Pierre Bemba under certain conditions. The Office of the Prosecutor appealed this decision to grant conditional release, arguing that the conditions were not met to grant the conditional release of Mr. Jean-Pierre Bemba. So we will have the decision of the Appeals Judges next week. It is up to the Judges to decide. The Office of the Prosecutor was opposed to the decision of the Pre-Trial Chamber to grant the conditional release, and we continue to think that Mr. Jean-Pierre Bemba cannot be released before his trial and that the conditions are not met and that it is safer keep him in detention.

*
*
*

Host: We are reaching the end of our program, Interactive Radio for Justice, in cooperation with Colombe-Goma radio. Thank you for following this program and also for asking questions. If you have any question on justice, to be addressed by local, national or international authorities, do not hesitate to call us at 081 019 92 76 or at 081 31 11 945 (repeat), you can also email us at rtccolombe@yahoo.fr. 

You that you can also listen to us on the Internet at www.irfj.org (repeat). This program was presented by Abdao Manengu and production and sound engineering were done by the engineer Romain Somakoba. Ciao.

[Translated and transcribed by Sandrine Gaillot]

