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On the Track of Justice #11

Produced by Wanda E. Hall

Host: Hello and welcome to our series On the Track of Justice, which is part of the Interactive Radio for Justice project. In this series, we are providing updates from the trial at the International Criminal Court relating to Ituri. As we mentioned in the previous program, in this 11th program, you will hear about the opening statement of the Defence Counsels of Germain Katanga and Mathieu Ngudjolo, respectively David Hooper and Jean-Pierre Kilenda Akengi Basila. David Hooper, lead counsel in the defence team of Germain Katanga, will start, followed by Jean-Pierre Kilenda, lead defence counsel for Mathieu Ngudjolo. On the microphone is Jean-Pierre Kabulabu.

*
*
*

Mr. Hooper:

As I indicated a week or so ago, I am not going to say very much this afternoon. It is not because there is nothing to say but simply because now is not the time. We are witnessing the opening of the trial, the presentation of the Prosecution case. It is not the opening of the Defence case. It is not the responsibility of Mr. Katanga to prove  his innocence. The Prosecutor brought him here to The Hague, from his residence in the Democratic Republic of Congo, it therefore is the responsibility of the Prosecution to prove his responsibility beyond reasonable doubt. As we know, all these charges relate to an event that took place on one day only, which is 24 February 2003. The charges are that Mr. Katanga planned with his co-Accused Mr. Ngudjolo, an attack against the village of Bogoro. The Defence disputes the fact that Mr. Katanga was responsible for this outburst, or that he planned the attack, or even participated. We will dispute all elements of evidence supporting this theory. It is the responsibility of the Prosecution to prove its theory, which they have chosen to prove.  

Bogoro, as we heard from Mr. Ocampo this morning, is a village in Ituri, in the East of Congo, on the border with Uganda. You can cross Bogoro village in a few minutes. It is a small town. I was therefore surprised _ when I started working on this case and consulted my world atlas in London _ to find Bogoro. Why is such a small village on the map? Bogoro is located on the map because, geographically, the village has its importance. It is the point that allows you to travel from East Africa towards the Democratic Republic of Congo. This is why Bogoro is mentioned on the atlas. This is an important geographical and military point, because Bogoro also marks the road between Bunia and Uganda. We know that Bunia is a key location of the Province. It is the main city in a province the size of England, the size of my country, which is important. This town, this poor village of Bogoro acquired an important military status during both Congolese wars, as we have heard this morning, especially during the second conflict of 1998 to 2003. We know that Uganda and Rwanda made their excuses for having occupied this Congolese region, for over ten years. Uganda and Rwanda invaded this zone, as well as the Kivus in the South, and other regions, and exploited the DRC without mercy. Ugandans settled in this zone. They had a base in Bogoro. We heard that the population was of 6,000 inhabitants, which is inaccurate. On the wake of the Bogoro attack, the bulk of the population had left. All schools had been closed, hundreds of families had left. When the Prosecution addressed us this morning, I believe that I have never heard any mention of the town of Kinshasa. This is an odd omission. The Central Congolese government was also never mentioned. Two years ago, when I came here for the first time and met Germain Katanga, I was surprised, happily surprised, to find myself before this young affable man, but what surprised me the most was his age. Remember that he has now been detained for over five years. Two years here and three years in the DRC. He spent the majority of his adult life, including the three years he spent in the DRC, in prison, on the basis of allegations entirely fabricated and based on one single attack he had nothing to do with. Talking about his age, in February 2003, at the time of the Bogoro attack, he was only 24 years old, which makes him the youngest accused before an international criminal court. Of course, young age does not prevent the commission of crimes, or to be an accomplice in crimes. Therefore, this makes us wonder why an institution such as this one, even though it is still at its early stages, an institution that fights impunity, as we have heard from the Prosecution this morning, and which we acknowledge, why such an institution puts in the spotlight a man who was only 24 at the time of events that took place in the context of an international armed conflict, causing the death of 5 millions people, in which many greedy states were involved _ and which are now being reproached to him even though his role was essentially to defend his peoples against the outburst [of violence]. Where are those who inflicted this on the Iturian peoples? Where are the Ugandans, the Rwandans, and the manipulators from Kinshasa? The other aspect in relation to his age is that in 2003, at 24, was Germain Katanga so educated in the art of war that he could planned a successful attack against a military target entrenched in Bogoro? It is rather surprising that such was the case? So who actually planned this attack? Therefore, the Prosecution must also provide exculpatory evidence. I consider that some elements have not yet been sufficiently analysed. During this trial, we will talk a lot about the organisation of the FRPI. Who founded the FRPI? How did it evolve? We submit that you should give particular attention to this question because our position that it is only after March 2003 that the FRPI, which existed only nominally until then, started to fight the UPC. Nobody had ever heard of the FRPI before 2003. People hadn’t even heard of FNI then. We submit that the FRPI did not have the structure suggested by the Prosecution at that time. This structure came later. Germain Katanga was not president at that time, he became so later. This organisation did not plan the Bogoro [attack], as the Prosecution seems to suggest. Bogoro was attacked and Mr. Katanga was accused of planning this attack. This is the core of the Prosecution case. But who planned this attack? The answer to this essential question will be found by asking ourselves other questions. You, Mr. President, Your Honours, will have to ask these other questions during the coming weeks and months. Who provided weapons to the Ngiti, who, as poor as they were, were incapable of buying them? Who provided the military training required to lead such a sophisticated military operation as that one? I think these are questions we have to think about in the coming months and weeks. You the Judges, nobody else, and through me he can say that he trusts your judgment to assess the evidence neutrally and thoughtfully, as we know you would do. Thank you very much.
Jean-Pierre Kilenda: 

Mr. President, Honourable Judges of Trial Chamber II. From the onset, the Defence of Mr. Mathieu Ngudjolo wishes to thank this Chamber for the opportunity to make preliminary statements. The Defence of Mathieu Ngudjolo favourably welcomed your 5 November 2009 Decision, which ordered the appearance of the chief of investigations of the Office of the Prosecutor, which is scheduled to take place tomorrow. We see this, without pre-empting the outcome of your judgment, as an opportunity to maintain the debates objective, to promote the manifestation of the truth, which is the main purpose of this Chamber.  

Mr. President, Your Honours, Mr. Prosecutor, counsels representing victims, learned friend David Hooper and all members of your team: something indeed took place on 24 February 2003. Mr. Ngudjolo and his defence have reasonable grounds to believe. It would be an insult to morality, reason and decency to deny this. According to the Prosecution and the persons authorised to participate in these proceedings, hereby represented by the legal representatives of victims, Germain Katanga and Mathieu Ngudjolo would have conspired to commit a crime, leading to the massacre of almost 200 persons in Bogoro village on 24 February 2003. On 26 September 2008, the Prosecution already obtained the confirmation of the charges, and it will now attempt, according to the rules, to prove beyond reasonable doubt that the Accused are guilty. For their part, the Accused deny all allegations made against them, proclaim their innocence and vehemently declare never having entered into any agreement to commit crimes, of any sort, in order to wipe out the village of Bogoro from the map. The position of the Accused is constant. It is now that the task of Judges, as impartial judges, become exultant, delicate and difficult. You have to come to a decision between these contradicting allegations on the sole basis of the law. This requires you, as well as the Defence, who have not experienced the facts, to define those accurately, to establish the exact relationship between them in order to find in the judicial resources of the founding documents of the International Criminal Court, the rules on the basis of which you will pronounce the law. You will also settle the situation of our client who is expecting justice to be done, with respect for the integrity of the law. The peoples of Ituri now have their eyes riveted on The Hague, where their brothers are being tried. They also hope that from this praetorian joust will raise the truth, in order for justice to be rendered to them as well. It is the only way that past wounds can be healed by international criminal justice in this post-conflict phase. Even though at the onset, the Defence of Mathieu Ngudjolo was fiercely opposed to the Decision of Trial Chamber I of 11 February 2008 to join the two cases _ thereby granting the Prosecution’s motion based on the premise that both Accused devised a criminal plan in order to evict the Congolese Patriotic Union from Bogoro _ the interest of justice called for all perpetrators be tried together in order to avoid inconsistencies in decisions to be rendered. The Prosecutor is also prosecuting another Congolese before this Court for conscription and enlistment of child-soldiers. He is accused by the Prosecutor of having used these child-soldiers to participate actively in hostilities. Every logical mind will wonder for whose benefit and against whom were these children supposed to fight? It is also reproached to Germain Katanga and Mathieu Ngudjolo to also have engaged in the conscription of child soldiers and to have used them to participate actively in hostilities. All this shows that, for the Prosecutor, two ethnic groups were fighting one another in Ituri. In the face of such eventuality, it is difficult to understand the slicing of cases currently pending before the International Criminal Court in the situation of the Democratic Republic of Congo, and more particularly in the Ituri Province. All these cases would deserve to be examined all together in order to better understand all causes, effects and interactions. Who had any interest in chasing the Congolese Patriotic Union from Bogoro? Did the UPC really have child-soldiers among their ranks? For what purpose? For what reason is Uganda, which assigned itself, proprio motu, the mission to pacify Ituri, under the false pretences of protecting abandoned populations and to secure its borders, not at the stand? How should we interpret the fact that some politicians, currently in charge of the Congolese State, and whose testimonies could have enlightened this high institution because they played a first-hand role, notably among structures such as EMOI, which stands for Integrated Operational Headquarters,
 were never heard to date, whereas their statements could bring many answers concerning the Bogoro case? In fact, what is the prosecution strategy of the Prosecutor of the International Criminal Court? Are the Accused currently before the ICC actually responsible for the attack on Bogoro? Did they actually plan it? Wouldn’t responsibilities in this Bogoro attack be better found in foreign states, such as Uganda? Mathieu Ngudjolo and his defence team are starting this trial with peace of mind, convinced that the search for the truth will prevail. Prosecution witnesses however claim that Uganda was creating and dissolving alliances between politico-military groups that it itself created in Ituri. [They claim] that Uganda manipulated and provided weapons to these politico-military groups; that Uganda trained child-soldiers recruited by UPC; that the Ugandan and Congolese armies were present in Ituri and had an interest in chasing UPC from Bogoro. Instead of searching for the actual perpetrators of this tragedy, who have to be found among the ranks of the Ugandan army as well as among those in power in Kinshasa, the Prosecutor persecutes these two young men, Katanga and Ngudjolo. What role did Mathieu Ngudjolo and Germain Katanga have at the time of the facts? 

The Defence of Mathieu Ngudjolo will prove that allegations against its client are neither based on facts nor in law. The Defence of Mathieu Ngudjolo submits and is convinced that the International Criminal Court disposes of all the requisite legal tools. Mr. President, Your Honours, the Congolese people, especially the Ituri population, is excepting justice. They know that if the ICC actually relies on its founding legal texts, justice will be rendered. In order to respond to this expectation, your Chamber must fill the gaps, fill all the gaps in the investigation of the Prosecutor and reverse all inequities it creates and that are incompatible with the objectives of this high institution, which is to fight impunity while ensuring the primacy of the law. Mr. President, Your Honours, I have now presented my remarks for the trial that is opening today.
*
*
*

Host: This was On the Track of Justice, in the Interactive Radio for Justice project. You have heard the opening remarks of the Defence teams of Germain Katanga and Mathieu Ngudjolo. Some might wonder why I myself dubbed the statement of the counsel of Germain Katanga. It is because we made a mistake during the recording, which led us to record from the English Channel. We then had to request the French transcript, which we read verbatim. In the next program we will present you the statements of the legal representatives of victims. Jean-Pierre Kabulabu was presenting from The Hague, in The Netherlands.
 [Translated and transcribed by Sandrine Gaillot]
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