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On the Track of Justice #8

Produced by Wanda E. Hall

Host: This is the 8th program of the series On the Track of Justice, which is part of the Interactive Radio for Justice project. In this series, we give you news and updates on tactivity before the Court [ICC]. Between 9th and 11 July, the Prosecutor of the International Criminal Court travelled to Ituri. During this trip he met with the leaders of various Iturian communities. He had a dialog with civil society and visited Zumbe locality, native village of Matthieu Ngudjolo, 20 Kilometres southeast of Bunia, and Bogoro, 25 Kilometres south of Bunia. In this program, you will hear Catherine Mabille, lead defence lawyer of Thomas Lubanga, as well as Luis Moreno Ocampo, Prosecutor, who spoke to Iturian citizens in a meeting organized by Interactive Radio for Justice. Let us start with the welcoming words Ocampo said to Mabille and to the citizens. He highlighted that they are not enemies and are both working towards justice.

*
*
*

Luis Moreno Ocampo (LMO): I am very pleased that the defence for Lubanga joins us today. Our roles are different before the Court. She presents the law by defending Thomas Lubanga. I have to prove that Thomas Lubanga committed crimes. She does the opposite. This is how we work. I respect her work. Without her, justice would not be done. And at the end, Judges are the ones to decide. I welcome her here.

Host: After Moreno, Mabille addressed the citizens. 

Catherine Mabille (CM): For those who do not know me, my name is Catherine Mabille. I am lead defence counsel for Thomas Lubanga. The defence of Thomas Lubanga is composed of several members and I would just like to say that this team is of course working hard and I hope is competent enough to try to defend Thomas Lubanga. Just to let you know, we have four lawyers who work full time: two Canadian lawyers, Marc Desallier and Caroline Buteau, and two French lawyers, Me. Jean-Marie Biju-Duval and myself.  By way of introduction, I just would like to say that I know the frustration you have experienced to date and the feeling that the defence is not present. This is of course only a feeling and not a reality, but it is true that today, in this trial, we are confronted by a grave and serious problem, which is the lack of publicity of the trial. And I would just like to say one word on this point, to explain why you barely see us, or rather why you barely hear us during the trial, because most of it takes place in closed sessions. So you may wonder why the trial is held in closed sessions and I would like to come back to what the Prosecutor was saying earlier, concerning the challenging question of protection of witnesses and victims. In order to avoid identifying witnesses, to protect them, you cannot access them. This is what triggers this frustration on your part, this is why you barely see us, or you see us when we are silent, which for lawyers is quite unusual. But you cannot see our work because it is being done in closed sessions. I just wanted to say this as an introduction, after which I am ready to answer any of your questions, because witnesses and victims protection is a real problem. So if you ask me questions I will have to provide clarifications. The second thing is that we will finish the presentation of the Prosecution case on 14 July. From 20 October, the defence case will start. To the extent possible, and this is why I’d be happy to respond to your questions on the topic, we will try to make the presentation of our evidence as public as possible. But for it to be as public as possible there must of course be no pressure on witnesses, including the Prosecutor’s witnesses, because on that front we are equal.

First question: I teach at the primary school of Lopa. There was a child from the primary school of Lopa who testified against Thomas Lubanga. We thought that this child was lying, first of all, because he speaks Lingala, but also because his accent when he speaks Lingala was a type which we speak very little in Lopa.  Second, as I am a teacher, we tried to see based on the dates, whether there were any children conscripted in the UPC. We have not found any. Therefore, if possible, we’d like to see this child because we would not necessarily know the name. We have the academic record for all our pupils.

Second question: How can we cut the head without first uprooting the tree? With this trial, it is obvious that we are trying to cut the head without uprooting the tree. Thomas Lubanga was the head, however the roots are still alive and I think they will stay alive.

LMO: Concerning the first question, huh, when we collect witness statements, we check that they are victims of the crimes we are investigating. We guarantee their security and ensure that they are not scared or worried. We then have the obligation to protect them. It is possible that we speak with them for two to three days. To deal with child soldiers is very complex because they suffered a lot. It is hard to ensure that they have said everything they have to say or even that they have told the truth. This is why speaking with them can be very difficult. It is hard for them to remember whom they killed, whether they were sent to commit rapes and for girls associated with armed groups it is hard to tell their stories because the entire future of a generation is compromised. After that, we assess the statements of these witnesses, the credibility of their statements. Some testimonies cannot be presented in their entirety during the trial. Some child soldiers were indeed used in armed groups but do tell lies. This is also a difficulty we have to overcome. Defence lawyers know the evidence we have presented and they can challenge these elements of proof. She is here with us right now, she can tell us more about it.

CM: Yes, thank you Mr. Prosecutor. On that point, I think it is important for you to understand the work the defence is doing but that you cannot see because of what I mentioned earlier, namely the reference to the closed sessions. In order to reassure the person, the teacher, who listened to the testimony of a child-soldier, I would like to say that the work we are doing, which is what the defence must do for all witnesses, is to check the accuracy, the veracity of what child soldiers are coming to say, as well as all other witnesses of the Prosecutor’s Office. I would for instance like to mention that there are undisputed events that took place in Ituri, such as the date Ugandans fled, returned to their country. It is a symbolic date that everyone knows about. If a witness comes and gives a different date, the job of the defence team is to contradict him and ask him how he got this information and how did he verify it. Concerning child soldiers who came especially, we have conducted a thorough verification exercise, and as I told you, Mr. the professor, one of the elements we have checked to assess the veracity, is the academic profile of the children. We know that in Congo there is at least one element that is quite well organised, and these are school records where these children claim to have been enrolled or not. This is the actual work that we do, we challenge the evidence of the Prosecutor. I can tell you, and you will see this in a more public fashion, when our defence starts, that we have worked on these elements with much attention. So, this is the work of the defence after the Prosecutor has presented his evidence. The defence challenges, examines all these elements. Some witnesses do tell the truth, others only partially tell the truth as well as what seems to be rather inaccurate, and there are witnesses who only come to tell lies. This is the work of the defence. What the Prosecutor will do afterwards, when we bring our own witnesses, he will check in the same manner, he will challenge in the same manner the witnesses presented by the defence and whether they tell the truth. This is what I wanted to add on this point.
LMO: I am very glad that Mrs. Mabille is here. As you see, Thomas Lubanga has a very good lawyer for his defence! It is true that we work differently, but our goal is to tell the truth. I will be happy to be proven that my witnesses are not credible; this is how it should work. We are doing our best to show that we are working for the truth . Me. Mabille is here to show whether we have said the truth or not, and Judges have to remain impartial. To clearly state the law, this is how justice is made. As I said earlier, it is a shame that you cannot follow everything that is being said in Court. I take this opportunity to explain that there is a section within the Court that is in charge of protection. This section does not depend on me. I do not even know where and how these witnesses are protected. I cannot even speak with them. It will be interesting if these people also come to explain to you how witness protection works. It is very important that this dialog continues via the radio. If we protect these witnesses here in Bunia, it will be easy to identify them, and you will know all the decisions that will be taken by the Judges.

Second, I very much liked the example of the tree roots. You are right, if I cut the branches, I cannot destroy the tree, it is not even worth cutting the branches because new ones will grow. Rather, these branches are the ones that will orient the tree, it can either orient the tree in a bad position, in a bad direction, or in a good direction. This is my raison d’être. In fact, you are the new branches, the new leaders. You have to choose the right path in your communities of Ituri. The tree has to take a good position; this is what you can do to help.
Third question: I would like to ask the defence to do everything they can to ensure the publicity of the trial. If the trial remains non public, this means that there is, there are untruths. Why do you say “partial”, does that mean that Ituri is only in Zumbe and Bogoro? Why not elsewhere?

Fourth question: The Deputy Prosecutor said on television that Thomas Lubanga killed people in Centrale, Lopa and Fataki. We are then asking ourselves: who he was protecting?
CM: Concerning the issue of the publicity, I can tell the person who asked that this is a constant concern of the defence. We strive to ensure as much publicity as possible. However it does not depend on us but on the Judges. The Judges decide after a witness enters and claims that he received threats, in which case the Judges decide that you will not hear them. But as I mentioned earlier, in principle the notion of fair trial entails publicity of proceedings. If Thomas Lubanga is to  have a fair trial, this trial must be public. I would like to explain why a trial must be public in order to be fair. A trial is considered fair when you, ladies and gentlemen, can watch the trial and say that you were present at any given time and say whether what this witness is saying is accurate, or not. So, the publicity of proceedings allows everyone to watch the trial and then to be able to go see the authorities to tell them that you saw the trial, that a particular witness is saying something, that you were present and think it is inaccurate.

Fifth question: Under the management of MacAdams here in Ituri, MONUC bombed the house of family members of Thomas Lubanga and there were many victims. Isn’t this considered a crime?  There are local NGO’s here in Ituri who are recruiting fake witnesses to send them to The Hague for them to make money. If it is shown that they give false testimonies, what will happen to them?

CM: Concerning the first point, the fact that the house of Thomas Lubanga may have been burned at the time Mrs. MacAdams was here, this is part of factual elements that the defence will be able to use for the defence of Thomas Lubanga, if it considers it necessary.

Concerning your second observation, if some NGO’s actually prepare fake witnesses and make money on their backs, then all I can say is that it makes me extremely sad, because in my view NGO’s have a fundamental role, they are part of civil society. I think that we have to be very careful and pay attention to not make such allegations unless you have irrefutable proof of such facts. Otherwise, this triggers baseless accusations, which is very serious.

Sixth question: As defence counsel of Thomas Lubanga, why can’t you initiate the process to get the provisional release of Thomas Lubanga?

Seventh question: I would like to get some precisions on the development of the trial of Thomas Lubanga. Where do we stand?

CM: I might disappoint you, but I think that given the state of the case and the stage of the procedure, it would be unrealistic to request the provisional release of Thomas Lubanga. We are at about half of the trial. Our hope is to complete the trial by December. Justice functions in such a way that makes it difficult to know exactly the date, but I think that the end of the year or the beginning of next year should see the end of the trial of Thomas Lubanga. In light of this, I do not see how the Judges would grant provisional release for Thomas Lubanga. 

Concerning, the question of the stage of the trial, the Prosecutor is currently finishing the presentation of his evidence and if all goes well he will finish on Tuesday 14 July. The Defence requested a delay in order to prepare the presentation of its evidence and in particular to be able to come here to investigate. The Trial Chamber granted us an extension to start the presentation of our case, starting on 20 October, approximately. We are envisaging that the presentation of our evidence will take about three months; this is why I indicated that we might finish by the end of December. Potential delays might take us to January or February. Then the Judges will take some time to render their decision.

*
*
*

Host: We will finish the series with a goodbye note from the Prosecutor to  citizens:

LMO: Thank you very much for giving me this opportunity to talk with you. I really really liked the example of the tree. The branches and the roots have to go in the right direction. The Thomas Lubanga case will be handled before the Court; Judges will either convict or acquit him. It is up to you, Iturians, to give the direction to the tree. Bad trees will have to be prosecuted. This is what we are doing now. Thank you very much and goodbye.
*
*
*

Host: It is with these words that we reach the end of this 8th program, On the track of Justice, part of the Interactive Radio for Justice project. Gratien Iratchan was presenting this program. Goodbye.

 [Translated and transcribed by Sandrine Gaillot]

