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Host: Welcome to the 54th program of the series Interactive Radio for Justice. In this program we collect from you, dear listeners, all kinds of questions reflecting your preoccupations on justice. We try to find answers to your questions on the judicial system, which has been established to serve you. This system, either at the local level, national or international levels, is meant to deliver a reality where the law is well understood and well respected. Your questions sometimes concern several aspects of the judicial system, therefore we strive to give you more than one answer in order to provide you with several perspectives on your preoccupations.  In any case we try to find answer for each question, so that you, listeners, can understand that your preoccupations count and deserve answers.

The first question was posed by a listener from Central Solenyama, approximately 10 Kilometres north of Bunia. He does not understand why, at Bunia Central market, police officers ask for baptism certificates as proof of identification.

*
*
*

· 1st interviewee: When we go to Bunia central market we come across police officers, and if you present your official identity card they still request your baptism booklet. If you don’t have it with you then they ask you for money. However, even if you provide everything they ask, they do not believe the authenticity of your documents and ask you to pay anyway. In any case, there is no way out of this.

Host: Listen to the Prosecutor of the Republic at the First High Instance Court for Ituri in Bunia, Mr. Chris Aberi Mwanganbo:

· Not being able to present this booklet is not a criminal offence, because any behaviour, which is not listed as an offence in the penal code, cannot constitute an offence. Concerning the impossibility to present a baptism booklet, it has nothing to do with the penal code, so it is not an offence. Therefore no fine can be levied on this person. In fact, this simply constitutes extortion.

· 2nd interviewee: What does the law say concerning opinion leaders or local leaders who collect money from the population but not for the purpose of reinvesting it in the project proposed in the interest of the population, who is the main contributor?

· This is what we call breach of trust, because some funds were collected for a specific purpose; these funds were entrusted to an opinion leader and he used them for his own personal purpose. This constitutes embezzlement. This constitutes breach of trust and one can be prosecuted for this.

Host: We have also addressed some questions to the High First Instance Court for Ituri, in Bunia. Mr. Eli Sindani Kabamba Mkulu, President of this Tribunal, answers:

· How does justice make the distinction between these two types of people? One that accepts that the other builds on the plot of land and exploits it for a definite period of time, before handing it over to the landlord. During this exploitation period, the tenant who built it makes sure that he gets a title for this same plot of land and declares himself owner.

· This is why you have to be careful. Having a title form is not enough to claim ownership. A title form is a title that is not recognized by the law. So in addition to a title form, if one has a lease, signed by the land administration conservatory, it is enough to have the State recognize it. So you have to be careful when you sign the contract. If the contract has been well written and well understood and states that, after a certain period of time [the owner] will sign over buildings he erected for the benefit of the concession holder, it is this contract that will be executed. If someone else already obtained such documents, these documents will be declared void because they were obtained by fraud, meaning that they were obtained by approaching the land register without informing the land administration office. As soon as fraud is detected, all documents obtained from the conservatory will be declared void. Of course, all of this has to happen within two years, concerning the certificate, which is the sole title confirming the property right of someone. Beyond these two years, one has to seize the criminal court, which will determine the authenticity of the document and declare whether there was use of fraudulent document and order the destruction of the document on the basis of which one claims to be the owner of the property. As soon as the certificate is destroyed, these rights no longer have any raison d’être and the actual holder of the rights prevails, as per the signed contract.

· 4th interviewee: The government in charge of disseminating the law among the population, but it not doing it. So what is the solution that justice recommends vis-à-vis this government, which shines by its deficiencies?

· Justice is not here to judge the government based on its shortcomings. But we know that justice must be in a position to respond to the one who is accused. And this attitude is generally one of mercy because we have laws, and even if you are not aware of it, the law must be applied equally to you. It is not a simple regulation, it is the law. But, in the application of the law, judges take into account the state of mind of each individual. If it concerns a person who did not have the chance to receive a proper education, nor the time to even hear about this law, we cannot be as severed in his case as we would be towards someone who knows the law. This is how you will see that lawyers and magistrates are afraid of being prosecuted, because in fact for them there will be no mitigating circumstances, they will be told that they have always known the law and, in spite of that, acted in such a manner. So, a magistrate who is being prosecuted is often very anxious because he knows the consequences very well.

· 5th interviewee: What solutions are the authorities envisaging in order to put an end to armed robberies, which became very frequent?

Host: The District Commissioner for Ituri, Pierre Bankoi Baconguo, answers:

· You are not unaware that weapons circulate. Are those who use these weapons entitled to carry weapons? I asked the “OPS Zone” to issue their report. They are on it right now and I am expecting to receive the list of all military elements, which is being done with the assistance of neighbourhood chiefs. A military element that is not on official duty must not carry a weapon. This is part of the measures we are currently taking. It will help to know who is who and who can carry a weapon, because, at night, it has become impossible to distinguish them from one another. Military elements have weapons, thugs have weapons, and rebels have weapons. Therefore the Interoperational zone is studying how to set up mechanisms or strategies so that we can slowly but surely arrest all these crooks, and stop armed robberies.
Host: Just a little break to listen to the song Vijana tunasema ‘Hapana’, or in English, “We, the Youth, say ‘No’”, of the Congolese artist Mike Elsambo, from North-Kivu. In this song, he says that we do not want divisions, that what impairs peace should stop, that our parents should educate us and teach us unity rather than division. Why tell us that people from this or that community are our enemies? Do you want us to inherit hatred, division and so on? Let us listen to Mike Elsambo:
*
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Host: We are resuming our program, Interactive Radio for Justice, with questions addressed to international authorities, such as the International Criminal Court, ICC. Let us first listen to Mrs. Anneke from Human Rights Watch, who answers to questions from the members of the listening club of Mwanga, which she visited last week. Mwanga is located a few Kilometres north of Bunia.

· 6th interviewee: Murders are still prevalent and even if we seize the justice system these people are never caught. Others are arrested but always manage to flee. Can the population organise itself to sort this out? What does the international community have to say?

· That these people have to be arrested. There are many other people who commit violations of human rights. What we have to do is fight together to rehabilitate, rebuild the Congolese judicial system. It takes time, it won’t happen overnight. But I believe that without the Rule of Law, if we do not fight for this, we will never achieve peace and always have problems. On the one hand we have the ICC, but on the other hand, the Congolese judicial system must be restored. This is everyone’s duty.

· 7th interviewee: ICC trials, one for the crimes of conscription and use of children in armed groups in Ituri, and the second, for the crimes committed in Bogoro. Will other crimes ever be considered too?
· We, human rights activists, Human Rights Watch, and several other human rights NGOs, have told the Prosecutor to add other crimes, such as massacres, rapes, torture, looting, extortion. We are still waiting and we need to put pressure. The current trials in The Hague are only focusing on conscription of child soldiers. Before it is completed, other crimes must be considered. You are lucky because the Prosecutor is coming here in early July, so you can maybe ask him this question to see if he can add other crimes. Together we have to continue to put pressure.

Host: We will finish this program with questions addressed to the International Criminal Court, and invite you to listen to answers given by the Registry and the Office of the Prosecutor:

· 8th interviewee: Has the ICC provided for the possibility of paying bail to release Thomas Lubanga?

Host: Didier Preira, Deputy Registrar of the International Criminal Court, answers:

· Without going into technical details, the Rules of Procedure and Evidence concern early provisional release conditions. Among these conditions, you have the guarantee that he will surrender at the time of his trial, that once released he will not interfere with proceedings, that he will not continue to commit crimes, such as those he is being prosecuted for, or other crimes, and the possibility of this person to pay bail, which is only but one condition among others. The most important condition is the guarantee that he will surrender at the time of trial. 

· 9th interviewee: Can the ICC revise its Statute to take into account the grave crimes that triggered the conflict in Ituri, which date back to 1996, instead of only focusing on crimes committed since 2002?

· Hello, Pascal Turlan, International Cooperation Advisor in the Office of the Prosecutor.

The ICC mandate is based on the Rome Statute, which was signed in July 1998 and entered into force on 1 July 2002. It is the foundation law of the Court, the law that sets the functioning and jurisdiction of the Court. The Rome Statute is not retroactive. The Court’s jurisdiction will probably never apply for crimes committed prior to 1 July 2002. This is a fundamental principle of legality, a fundamental principle of law, which guarantees judicial security. In the Rome Statute we focus on the primary responsibility of States in prosecuting the gravest crimes. It is therefore up to the Congolese authorities to investigate these crimes committed since 1996 and prior to July 2002, and to prosecute the perpetrators of these crimes. The International Criminal Court, and the Office of the Prosecutor in particular, can assist the national authorities in finding the necessary support to their investigations, but the primary responsibility rests with the Congolese state, we are only complementary to the Congolese authorities. So it is up to the Congolese jurisdictions in Ituri to take responsibility for these other cases, and I think that the population should support these local jurisdictions.

· 10th interviewee: The Ugandan government asked that arrest warrants against Kony and others be withdrawn so that the peace process can resume. Does the Prosecutor realise that his mission is likely to be influenced by political considerations?

· Again, the Prosecutor is independent and impartial in his choice of investigations and cases, and he makes his decision solely on the basis of evidence available concerning the gravest crimes. His requests for arrest warrants, his decisions to prosecute are also based solely on evidence according to which suspects are among the most responsible. Political decisions taken at the national level do not influence the Prosecutor’s choice to prosecute, nor the Judge’s decisions to issue arrest warrants upon request of the Prosecutor. So what you are referring to concerning the request for withdrawal arrest warrants are political questions, which are external to the Court’s work. The Court has actually reconfirmed the admissibility of the case of Kony and others. The Court issued arrest warrants in 2005 against members of the Lord’s Resistance Army. These arrest warrants have to be executed. The Court’s position is that Joseph Kony and other leaders of the Lord’s Resistance Army must be transferred to the Court.

*
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Host: We are reaching the end of our program, Interactive Radio for Justice. Thank you all for your participation, and we hope that you will continue to ask questions. We will continue to facilitate this dialog between you and authorities in charge of justice, which is an indispensible pillar to the development of a civil society. You can reach us by email at canalrevelation2001@yahoo.fr, or by simple mail at Canal Revelation Radio, 54 Blvd of Liberation in the center of Bunia. Let me remind you that you can also listen to us on the Internet at www.irfj.org. Jean-Pierre Kabulabu was presenting, till next time, goodbye.

[Translated and transcribed by Sandrine Gaillot]

