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Host: We are delighted to know so many of you are listening to the 55th program of the series Interactive Radio for Justice. Questions in today’s program were mostly asked by the listeners of Bunia and surrounding areas, within the District. We received a question from a listener in Fataki, which is 88 Kilometres North of Bunia, in N’Djugu Territory. Two new personalities will also participate in this program. They are members of the Defence team of Thomas Lubanga.

*
*
*

· 1st interviewee: We are in a District where we have been confronted to many land related issues. However, the fact of the matter is that some arrangements are made to bypass the law. Namely, it is possible that one would like to have a concession, which cannot exceed a specific surface, but some people manage to split the concession and distribute it among his family or friends. Then everyone will have a certificate for 200 hectares, the total representing 3,000 hectares, which in fact belongs to only one person. Isn’t there a solution to prevent this?

Host: The Deputy Prosecutor of the Republic at the First High Instance Court for Ituri in Bunia, Mr. Benjamin Bansenga Kamunga, answers:

· The constitution recognizes the individual right to own plots of land or concessions wherever he wishes and as long as he meets all requirements. If the existence of all concession does not disturb the population around, and if this man fulfils the conditions, considering the constitutional principle according to which anyone can be granted a concession by the State, there should be no problem. Unless the one who placed his scarecrows on his lands uses his concession for the purpose of disturbing the peace of the neighbourhood. Then the population can react. But, on the contrary, if it is meant to serve the general interest, for instance to raise cattle, which serve to feed the population, or to cultivate fields to bring the products to Bunia market, there should be no problem.

· 2nd interviewee: Why don’t we speak of “land laws” instead of the “so called land law”?

· We used this adjective “so called” to show that the law does not only concern issues of ground (soil and under-soil of the Democratic Republic of Congo). We also could have not changed the expression and continued to use the former title. So we use this expression “so called” to show that the term “land law” is not the title given by the legislator. The legislator in fact named the law as such: Law No 73021 to 20 June 1973 Relating to the General Regime of Land Properties and Buildings and of Securities, as modified and completed by Law No 80008 of 18 July 1980. This is the real titled of the law. But in practice, legal practitioners have named this law “land laws”, this is why we call it the “so called” land law.

· 3rd interviewee: Why must a criminal case file be transferred to one police station to the next? For instance, a case is brought from Katoni to the police in Bunia city, Isn’t it possible to handle this centrally in one police station?

· My name is Chris Aberi Mwanangabo, Prosecutor of the High First Instance Court of Bunia.

In principle, when an OPJ
 of the police takes on a case, he has only one decision to take. If the case cannot be completed at his level, he has to transfer to the case to the Prosecutor’s office. It is impossible that a case be transferred from one police to the next, from one Commissioner’s office to the next. If this is what is done, I cannot how an OPJ can transfer a case to another OPJ. Cases are transferred from the Commissioner to the Prosecutor’s Office.
· 4th interviewee: If a boy inherited a plot of land from his grandfather, do his aunts and uncles have the right to recover the plot in question on the sole basis that it belonged to their father?

· When a property is bequeathed to a person in particular, that property belongs to them. It is not normal that the aunt or uncle continues to claim the property simply because it belonged to their father. If the property bequeathed to the child came from the father’s family, it is normal that the other members of the family of the parent who bequeathed the property claim their right, because these properties are often owned by joint owners. If the property was bequeathed by his grandfather and his own father bequeathed family properties to his son, then it is normal that aunts and uncles claim their rights, because the properties did not belong solely to the father. But if the property belonged to the parents of the child, as co-owners, I think that aunts and uncles do not have any right on this property.

· 5th interviewee: Why can’t judicial authorities rely on geographical maps designed by the colonizers in order to solve land disputes instead of always relying on their laws, which do not resolve disputes between communities?

· This is probably because the procedure before the Tribunal is now well known. There are several means of proof, and these follow a hierarchy. One can rely on the law, one can rely on testimonies, one can rely on these maps so that the Judge makes an informed decision. So the judge of course applies the law, but to reach a decision he can hear testimonies and all other elements, such as maps and so on, that judges can rely on to make a determination on the case. The law is not the only thing, other elements intervene as well.

Host: We are taking a little break to listen to the song Les Enfants Perdus
 of the Beninois artist, Angélique Kidjo. The main message in this song is who will be able to listen to the sadness of these lost children? Who will be able to approach them and who will be able to colour the skies for these lost children? And so on.
*
*
*

Song
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Host: We are resuming our program, Interactive Radio for Justice. We are now inviting you to listen to questions addressed by the High First Instance Court for Ituri in Bunia.

· 6th interviewee: What does the justice provide for in cases where prison guards make a woman detainee or prisoner pregnant?
· My name is Fidèle Romain Romain Eli Sindani Kabamba Mkul, and have been holding the position of President of the High First Instance Court. I came from the Appeals Court of Matadi, and we are here to serve the State.

This case is considered as a case of sexual violence. A prison officer, a prison clerk or a prison guard who would convince a woman prisoner generally does so in exchange for a promise, such as “I will ensure you become this or that”, or even “I will ensure that this or that”. These are manoeuvres, which lead the woman to give herself up with the hope that this will save her. This is rape, because you defrauded her, used what is in fact moral violence. This prison agent is considered as parent of the prisoner, male or female, so as a parent he cannot do that.

· 7th interviewee: What type of offence is transferred directly to the Tribunal without being first investigated by the Prosecutor’s Office?

· In principle, any offence committed must be investigated as per the normal procedure. The OPJ who recorded the offence must investigate, which we refer to as preliminary investigations and when he is done, he sends the case to the Prosecutor’s Office, which continues the investigation, which then become pre-trial investigations, and then when the Prosecutor completes the case, it becomes a judicial investigation. But, if the case is flagrant and someone is caught red handed in the middle of an intentional offence. When someone beats someone, there is intent, or when someone kills someone else, there is intent. If you are caught stealing or embezzling funds, you are caught red handed. When this is recorded, the Prosecutor’s Office does not need to really investigate further, so he simply arrests the person as well as witnesses present at the time of the offence, and defers the case directly to the Tribunal. Also, there is the case of direct citation, which covers cases where the victim can seize the judge of a case directly. But other than that, there is no such thing in our laws where offences can be directly referred to a judge without first going through the Prosecutor’s Office. Each offence has to go through the Prosecutor’s Office, much like anyone can use the citation procedure.

· 8th interviewee: Is it normal that the Appeals Court to “break” a trial judgment in its entirety? Would that mean that the Tribunal committed a grave fault, or is it only a question of corruption at the Appeals Court level?

· The Appeals Court does not “break”, the Appeals Court annuls. Only the Supreme Court can “break”. If cases from the High First Instance Court were appealed and each of them were annulled for a reason or another, it wouldn’t be a question of corruption, it would simply mean that the law was analysed differently. For instance, in civil cases, at the High First Instance, there is only one Judge sitting in Chamber, but at the Appeal level, there are three Judges. The work of the Court of Appeals is not to focus on facts but rather to analyse the decision taken by the Judge of the first degree, and this analysis is scientific. We review all possible elements of the law, all possible interpretations of the jurisprudence, all elements of doctrine to determine whether the decision of the first Judge is in conformity with the law. I do not think decisions can be “broken” in their entirety, there isn’t any such thing, so the Court analyses. We do not review batches of decisions rendered by the lower jurisdiction, but we review decision presented before our jurisdiction, which must be either annulled, or modified in part.

Host: As mentioned at the beginning of this program, we are finishing this program with questions to the Defence of Thomas Lubanga. This listener considers that the Prosecutor’s Office is heard more often than the Defence.
· 9th interviewee: It seems that the Prosecutor speaks more than the Defence. Will there be a moment when the Defence will speak out to present the case of Thomas Lubanga?

· My name is Catherine Mabille, I am a French lawyer and work at the International Criminal Court as Lead Counsel for the Defence team of Thomas Lubanga.

Let’s first try to explain for your listeners that such a trial unfolds in two phases. The first phase is the phase of the Prosecutor. The Prosecutor calls a certain amount of witnesses to try to prove his case. When he completes the presentation of his evidence, and in the case of Thomas Lubanga he must complete his case on 14 July, the second phase will start, which is the Defence phase. What we have to explain to your listeners is that this trial is very specific because much of it takes place in closed session. Since witnesses are protected, you cannot know their identity, you cannot see them as their faces and voices are distorted, therefore Iturians can feel a little frustrated to not have access to what we, in law, call a public trial. And I think this is a grave difficulty of this trial because the publicity of a trial is an essential element. However, in the Lubanga trial today, because of security concerns, we do not actually have access to witnesses because of 32 witnesses, with the exception of experts, only 2 witnesses testified without protection and the public could know their identities.

Host: We yet have to hear how the Defence phase will take place. Let’s hear the answer:
· Marc Desallier, Canadian lawyer. I also work in the Defence team of Thomas Lubanga. 

There are similarities between the Prosecutor’s phase and that of the Defence because in both cases witnesses are being called. First the Prosecutor called his witnesses and the Defence was given the opportunity to ask questions to these witnesses, in what we call cross-examination, in order to check the veracity and the accuracy of what the Prosecutor’s witnesses declared. Now the Defence will have the opportunity to start, most likely in October, to call its own witnesses in order to explain the version of the facts from the Defence perspective. At the end, it will be up to the Judges to decide, appreciating the entirety of the testimonies that will have been presented to the Court.

*
*
*

Host: We are reaching the end of our program, Interactive Radio for Justice. Thank you all for your participation and for the attention you give to this program. We know that there is still much to do to help our country concerning justice matters. Your questions constitute an important part of the process of reparation of justice. If you have other preoccupations, do not hesitate to come to see us at the station or even to send us mail at Canal Revelation Radio, 54 Blvd of Liberation in the center of Bunia, or by email at canalrevelation2001@yahoo.fr. Let me remind you that you can also listen to us on the Internet at www.irfj.org. Jean-Pierre Kabulabu was presenting. Peace and Justice for all.

[Translated and transcribed by Sandrine Gaillot]
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