







June 3, 2007

Interactive Radio for Justice #29

Host: Welcome to the 29th program of our series, Interactive Radio for Justice. In this program we are gathering all your questions coming from all areas of the District, reflecting the preoccupations you have regarding justice. Your questions concern all aspects of the judicial system, at the local, national and international level. We are trying to find answers to the various questions from the relevant authorities set up at all levels to render justice. Dear listeners, you have to understand that your preoccupations are necessary and deserve answers. It is through your questions that the whole Iturian community will understand the law, how it is applied in order for justice to be rendered appropriately. Today’s questions were again asked by listeners of Bunia and surroundings, including among others those asked by our listening club of the Bankoko neighborhood, located approximately 3 kilometers southwest of the center of Bunia. We also have questions from listeners in the mining town Mongualu. The first question is asked by a mama, member of the listening club. Her preoccupation concerns measures adopted at the prison or at the jail, relating to having the person who brought food to first taste the food before presenting it to his or her detained relative.

*
*
*

· 1st interviewee: Is the measure according to which one should first taste the food before presenting it to a detainee provided for in the law? For example a woman who brings food to her husband, can she poison him?

( My name is Benjamin Bansigakamunga; I am the Deputy Public Prosecutor of the Republic here in Bunia. I do not think this is provided for by the law, but this is a penitentiary practice. Almost in all prisons, or all detention units and even in all police cells of the Democratic Republic of Congo, for security reasons of detainees, guards assigned to the prison or the cell requires that the person bringing food to a detainee first taste this food him or herself for the guard to be sure that this food will not intoxicate the detainee. Because, if we came to implement this practice this is certainly, maybe many years before we joined this career or this body, maybe there had been problems regarding this. Guards could receive a visitor who claims to want to see a detainee but maybe it is his enemy and he can take advantage of this food to intoxicate or poison the person in detention. But we are not saying that all women and all wives of detainees have an interest in poisoning or could poison their husbands, but maybe when the spouse or the wife finished preparing her food or her dish, while waiting to leave the house or while getting dressed or something else, a person of bad faith could come put poison in this food, knowing that this food was prepared for a specific person with whom he has a history. This is why there is a penitentiary practice requiring that any visitor who brings food to detainees first tastes it before presenting it.

· 2d interviewee: We say that a magistrate can only appear before the Appeals Court. If I have to complain against a magistrate or the prosecutor, should I go the Appeals Court or the Supreme Court of Justice? If we do not have any means, how can we reach these institutions? Can the government help in this case?

( First of all, it is not up to the government to help the population in this case, but it is the law that provides for this. According to the law, if he does not have the means to reach Kisangani to follow up on his case, I assume that when he does not have the means to go to Kisangani, he also lacks the means to obtain a counsel who will be able to do this follow up in his place, but the judicial organization code provides - and even the judicial organization regulation - provides for moving courts, which means that even the Appeals Court of Kisangani can come to Ituri, more specifically to Bunia, to hold some hearings for the purpose of coming closer to people seeking justice. We are conscious of this difficulty, this is how you heard, towards the month of November I think, that the Appeals Court of Kisangani came here to Bunia and held public hearings here. This was to hear appeal cases brought by some people against decisions rendered by the High First Instance Court in Bunia. And even the Military Court of Kisangani also cames down to Bunia for the same purpose. So the law provides for the Appeals Court to move within its jurisdiction, that is the Appeals Court covering the whole province can go to the various districts forming the province in order to hold moving hearings. It can come to Bunia, as it recently did, it can go to Buta, it can go to Tchopo, Isiro, everywhere, and it can even go to Aru.

· 3rd interviewee: Today if I go complain at the Auditorat against a military element, I will first be asked for money, it is the same when you go the Prosecutor’s Office. We are poor and suffer. Isn’t there a way to investigate the bailiff who receives people?

( If you face these types of problems, we do not spend all day in our offices. At 3-4pm we leave our offices to go home so you can even catch us on the way back to present your case to us. So if the bailiff who assigns people to our offices asks you for money, I know that you will not be able to see me at this time, but you can either come to the Division secretary, who administrates the Prosecutor’s Office, you expose your problem, and as chief of this administration he will take measures against this bailiff. Otherwise make an effort to see us in private, outside of office hours, we will welcome you and you will present this complaint, and we will discipline this bailiff who is requesting money. But, well, I do not know whether what this listener said is true, but if it is the case, it happens, we are asking you to come see us even in private, or to see the Division secretary, who is the Prosecutor’s Office chief administrator and he will discipline this bailiff who requests money to justiciable.

Host: We also addressed this question to the Military Auditorat of Bunia 

( My name is Major John Mpenza Ishai, Military Auditor of the Military Garrison Court for Ituri. Of course, at the Auditorat, I had to instruct my services, including to the secretariat, that all complaints are free, I receive everyone without condition, without any qualification or anything else. I often give both my numbers to the population so that when you notice such problems you can call me on the phone, then I will instruct and receive you immediately. So we will take it into account and also inform relevant services so that this practice stops. Let me take this opportunity to give my number, it is 081 730 3130 and Celtel is 09 97 70 59 67.

· 4th interviewee: I am asking something regarding the case of my child who went to play with other children on a plot of land where a military element lives. The latter noticed that his belongings disappeared, so he took the children and kept them all night, undressed at home and whipped them. Does his house qualify as a correctional facility?

( If this person indeed lost his belongings, he of course cannot render justice to himself, he can only seize the competent authorities so that they of course investigate the matter. But the fact that he arrested the children of the neighbor, undressed them and kept them, huh, against their will is of course an offense of abduction and even illegal detention, and the question of torture experienced by these children can even be raised. So instead of asking such a question on the radio I think the best would be to come quickly to the Auditorat, to refer the case to the Auditorat and the Auditorat will quickly go on the ground, to verify the facts and even arrest the person who committed such act.
· 5th interviewee: We, coal traders, have no incentive to accuse military elements who require us to extract coal, commonly referred to as Makala, from the forest. Where can we complain? Last time, one of us was injured in the back of his neck and was hospitalized several days because he refused to work.
( The best way is to be able to refer the case to the Auditorat and when seized [of the matter] we will go on the ground and we will have to investigate and arrest the military element who committed this offense. For Bunia, there are chiefs of localities, of collectivities, administrators and so on; they can always refer [to us] via those chiefs. There are also NGO’s, located here and there; they can contact these NGO’s and we will quickly be seized of the matter and we will react in the fastest possible manner. We are here for the weak, we will start working. As soon as there are cases like this, please refer to us as soon as possible and, with the help of our friends from MONUC, we will maybe go down to some places, even if we have to go by helicopter, we will do it.
· 6th interviewee: Every time, the tribunal promises to expedite our files but does not do so. Isn’t there a precise timeframe in order for a detainee to not remain several days in prison without judgment?

( My name is Jean-Marie Mulumbakamba, I am Judge at the High First Instance Court of Bunia. When the judge deliberates over a criminal case, he has 8 days to pronounce himself. This is what is provided for by the law. But it so happens that judges are overwhelmed by the load of work so we can go beyond that, but it must be within a reasonable timeframe. It is true that some cases have been dragging but this is not a reason to rebel. When one rebels he commits further offenses. The one who needs to leave the prison cannot take the luxury of committing more offenses. Rather he should ensure that his case be handled rapidly. So what one should do instead of rebelling and committing more infractions, and disturbing public peace, they should address [the issue] to the President of the Tribunal in order to request an update on his case and I think that the President of the Tribunal can find out the status of the case and the reason it is dragging, so as to put it on the agenda. To rebel is not the solution.
Host: We are taking a little break with the song called Nos Pleurs.
 It is a song from the band Clever Boys, here in Bunia. In this song, Clever Boys are singing the love they have for their country, in spite of the war that destroyed it, in spite of the pain they suffered.
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Host: We are continuing with our program, Interactive Radio for Justice, in its second part with questions regarding international issues, among others, the activities of the International Criminal Court. Here a listener asks a question on both the Congolese justice and international justice. He noticed that there is a monopoly of international justice on Congolese justice. And Congolese who commit crimes against personnel of MONUC are arrested and detained by Blue Helmets, unlike other cases.

· 7th interviewee: A Congolese who would kill, for example, a MONUC agent, in this case, a Blue Helmet of MONUC, for example, and it turns out that they are tried by a foreign justice. Seeing our detainees detained by whites is like international justice has a monopoly over Congolese justice. So I would like to receive clarifications about our Congolese justice

( Major Innocent Mayembe Sangala, I am Judge President of the Military Garrison Court for Ituri and that of Haut-Uélé, which seats in Isiro. Crimes where the infraction is not committed only against the victim him or herself, no, it is first and foremost against public order which is disturbed. The question, it is the Prosecutor’s Office which decided to have these persons arrested, or to serve the sentence pronounced by the tribunal. In this case, in Bunia, it can be the Military Auditor or the Prosecutor of the Republic. Do they control this cell? One of the suspects in the case of the killing of one of MONUC military observers in Mongbwalu. There were seven to start with, one was acquitted by the Military Garrison Court for Ituri. He was then immediately released. If MONUC, or I don’t know, international justice which was imposed upon Congolese justice which would then only be a sham, then this one would also be kept in custody. You would then wonder why the Military Auditorat decided to keep those in the cells of one of the contingents of MONUC. It is the power of the Public Prosecutor to detain suspects of convicted persons in places they consider adequate, not only for their security but also in a place where it is not easy to escape from. You yourself noted that one of them, a few days before the judgment was rendered, managed to escape from the central prison. We should not enable such escapes. I know that the Prosecutor’s Office, civil and military, is called – as a body in charge of seeking evidence – to cooperate with all institutions that can assist, or facilitate the collection of evidence and other elements of proof. In this sense they cooperate, but all elements MONUC can bring to support some of the evidence, for example, as well as the support provided by the Public Prosecutor himself, are criticized by the Tribunal, because the Tribunal is the one to judge in the last resort, and the Tribunal decides who will be released and who will be convicted.
Host: From the perspective of international justice, we asked the same question to the United Nations Mission in Congo, MONUC-Ituri:

( My name is Beatriz Balbin, I am of Spanish nationality and am in Ituri since August 2003, when I started working as a Human Rights Officer for MONUC in Ituri. Democratic Republic of Congo has its own democratic elected government, has its own authorities and tribunals, judges and magistrates. Crimes committed in Ituri are tried by Congolese judges, so MONUC has no role to play in the administration of justice. However, the resources of the state in this field are of course limited, so the international community in general, and MONUC in particular, without replacing Congolese authorities, tries to assist them, in the framework of its mandate and its own resources. It is in this sense that – upon request of the national authorities – MONUC can assist in the custody of detainees as well as many other things. One should not forget that those responsible for crimes are arrested and tried by Congolese authorities and in application of Congolese law, and MONUC merely assists when Congolese justice considers it necessary and requests this assistance.

· 8th interviewee: Within the mandate of MONUC, there is the protection of civilians. It happens that sometimes FARDC elements harass the population at their roadblocks, a few meters from MONUC Blue Helmets. Are they then not authorized to act in such instances?

( Indeed, MONUC’s mandate includes, among other things, the protection of the civilian population. But what I would like, huh, to stress is that MONUC does not replace the Congolese state. MONUC is here to help Congolese authorities but not to replace them. There is a national army, which in some instances deviates from its duties and is sometimes responsible of abuses on the civilian population but in such situations, the first instinct should be, not to call for MONUC, but to first recourse to the chief of the Army, as well as within the Congolese military judicial system, which – in application of the law – must know of abuse cases perpetrated by state agents. This does not prevent Blue Helmets and civilian personnel of MONUC and any other colleague of the international community to be ready to assist these institutions to fulfill their duties. 

· 9th interviewee: Why does the ICC still does not want to officially open its office in Ituri? And who are the investigators?

( My name is Patrick Tchiboulli, I am assistant in charge of public information and sensitization programs at the International Criminal Court for the field office in the Democratic Republic of Congo. Investigators in charge of investigations on the ground will never be known. I myself, for confidentiality reasons, for their protection and especially due to the secret nature of the pre-jurisdictional stage, I cannot know who the investigators are, where they go, what they do, no. This is really the work of the prosecutor which is really confidential and secret. And it is also to protect the people that investigators meet that everything must be kept secret, because it must be ensured that when investigators go on the ground the person with whom they communicate must be protected. And if investigators must be exposed publicly and enter houses and introduce themselves as “we are ICC investigators, we are here to talk to X, Y, Z” you can only imagine the consequences this will have on this person. This justifies the fact that everything be done in secret. And concerning the office in Ituri, the International Criminal Court indeed has an office, huh, an office that we refer to as field office here in Ituri. So on this front there really is no issue, there is an office opened here in Ituri.
· 10th interviewee: Who are the victims? And upon what criteria have the victims been recruited? How and by whom?

( These victims who can participate in the procedure are not the result of coincidences. The forms they filled contained very specific questions, to which a person who considers him or herself a victim and who would like to participate in a case or a situation before the Court must fill [them] in. These forms are indeed put at the disposal of the population, via non governmental organizations, NGO’s, which can help persons who consider themselves victim to fill these forms, and these NGO’s organize themselves to send these forms to the International Criminal Court. Then the Court analyzes the form and the answers provided, and whether there is a link between the situation of the victim and the situation in question. If there is a link, in this case judges can decide to grant to this victim the right to participate. This is detailed work performed at the Court at that stage, we carefully organize information provided in order to ensure that the person, considering the information he or she provided, can be linked to the case pending before the Court.

*
*
*

Host: We are reaching the end of our program, Interactive Radio for Justice. Thank you for following us and for having participated in this program with all your questions. We are always available for you and hope that you will continue to ask more questions; questions that will find answers from competent authorities here in Ituri, at the national and international levels, according to the subject of your various preoccupations, of course. For your questions, you can of course come and see us either at the station here or write to us at Radio Canal Revelation, 54 Boulevard de Libération in the center of Bunia, or by email at canalrevelation2001@yahoo.fr. We also conduct trips within the district so this is your opportunity to give us your preoccupations concerning justice. As such, we can, together, contribute to the restoration of justice for the development of our country, the Democratic Republic of Congo in general and that of our District of Ituri in particular. Let me remind you that you can also follow this program on the Internet on the site www.irfj.org. Richard Pituwa was presenting, till next time. 

[Translated and transcribed by Sandrine Gaillot]
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