







May 20, 2007

Interactive Radio for Justice #28

Host: Welcome to the 28th program of our series, Interactive Radio for Justice. We have gathered today’s questions thanks to our listeners in Bunia and Mongbwalu. Among those questions we have those asked by our listeners of the Bankoko club, one of Bunia’s neighborhoods, located more or less 3 kilometers southwest of the city center. We also went back to Mongbwalu, a mining town located approximately 80 kilometers northwest of Bunia, in N’Djugu Territory. This series give us the opportunity to hear the preoccupations of our listeners concerning justice. Two new authorities will participate today; they are the deputy public prosecutor of the Republic for the Ituri High First Instance Court of Bunia, and the Assistant in charge of public information and Outreach of the ICC for their field office in the DRC.  We start with a question asked by a listener from Mongbwalu. He says that there are many arbitrary arrests in this area.

*
*
*

· 1st interviewee: Arbitrary arrests to extort money are a common thing here in Mongbwalu. Furthermore, cases are rarely referred to Bunia, and detentions last over 48 hours. What can the population do?

( My name is Benjamin Bansigakamunga; I am the deputy public prosecutor of the Republic here in Bunia. Indeed, we are aware of this situation prevailing in Mongbwalu, as well as in other mining towns. In this case, if you consider that the OJP
 let the procedure drag by detaining [someone] for interrogation over 48 hours, you can, if you are concerned, come and defer this to the Prosecutor’s Office. If necessary we will send a request for information through which we will ask the OJP to transfer the reports he wrote as well as the person he had to arrest to our office here in Bunia. You do not have to worry, if you have concerns, come see us and we will find a solution. We can always discipline these OJP and even withdraw their capacitation.

· 2d interviewee: What timeframe is provided for by the legislator for a case that must be transferred from the Prosecutor’s Office or Civil courts to the Military Auditorat, or the other way around, if it goes beyond the deadlines? What does Congolese law provide for? Where should we find recourse?

( The Criminal Procedure Code provides for a number of regimes under which a suspect can be detained. This means that when the magistrate from the Prosecutor’s office, the public prosecutor, arrests someone, he places him or her under temporary arrest warrant. This is often referred to as TAW,
 temporary arrest warrant. This TAW has a maximum duration of 5 days, this means that before these five days, the public prosecutor must present this detainee before the Judge in council chamber so that the latter can regularize the detention of the person that we, OMP,
 have arrested. After the TAW regime there is the PDO,
 Preventive Detention Ordinance, which lasts 15 days and during those 15 days, the public prosecutor has the legal obligation to present this very same person to Judges in the council chamber. After the delay of 15 days, there is the first CO,
 which lasts 30 days, then second CO, 30 days, and even the third CO, 30 days. After all these timeframes, that is after the third CO – CO means Confirmation Ordinance – at the end of the third Confirmation Ordinance, before being able to detain him, the OMP has the duty to request the regularization of detention to the judge but this time in a public hearing. In a public hearing, there are three judges, everyone can attend, but all others are in council chamber, meaning that only the magistrate, the detainee and his lawyer can attend these hearings. But all these deadlines are granted the OMP so that he concludes his investigations.

Host: Here is the answer from the side of military justice, represented by the President of the Military Garrison Court for Ituri, in Bunia.

( Major Innocent Mayembe Sangala, I am Judge-President for the Military Garrison Court for Ituri in Bunia, and that of Haut-Uélé, seating in Isiro. In fact, the law does not provide for deadlines requiring the magistrate, the public or military prosecutors to transfer the case to the civilian or military jurisdiction. When the investigating judge, that is either the Auditor or the Prosecutor, observes that the infraction does not fall within the jurisdiction under which he operates, he must necessarily defer the case to the competent jurisdiction, directly, otherwise he can be prosecuted by the procedure of prise à partie for denial of justice, when it is without valid reason. But the problem rather concerns preventive detention. The Auditor - that is the military prosecutor - his temporary arrest warrant is valid for 15 days to start with. After these 15 days, the Auditorat himself, without deferring to the Military Court, will confirm the preventive detention again for a month. And after this month, if the investigation requires the extension of this detention, he will himself continue as such by establishing an act called confirmation ordinance of the preventive detention. He will do so from month to month, till 12 months. It is only after 12 months of preventive detention that the Auditorat is required to defer to the Tribunal, for the Tribunal to confirm or extend the detention. It cannot be beyond another 6 months. Beyond this timeframe, what does the code provide for? This is the remedy I was mentioning: the prise à partie, which is a very special procedure, conducted by a magistrate who, without any specific reason, detains people, especially in military justice where the risk is higher. The magistrate or public prosecutor is much more controlled by the law than the military Auditor. 

· 3rd interviewee: When during those 6 months of preventive detention of a person there is no proof, what does the law provide for?

Host: The deputy public prosecutor, Benjamin Bansigakamunga, answers again.

( First of all, I wonder whether the OMP can detain someone during 6 months because when you calculate, TAW is 5 days, the PDO is 15 days, so that is 20 days; then a maximum of 4 CO’s, which is four months, so in total it is four months and twenty days, and I think it is enough for the public prosecutor to evaluate whether he has enough elements or not send someone before the judges and for him to sustain the accusation before the judges. But if at the end of these four months and 20 days, there is no proof, the OMP has the duty to release this person.

· 4th interviewee: I noticed that when there is a problem between two persons, when one is well-known or has money and the other one is poor, as soon as the case reaches justice, it often favors the strongest, why is that?

( I would like not to take sides for judicial staff, but as far as I know, this practice is not the norm here in Bunia, nor within the whole Ituri Territory. People who hesitate to bring cases to our attention, before our institutions, should dismiss this idea. We receive everyone, whichever their social status. The law is here and is applicable to everyone. You cannot negotiate law with money, that is to give way to the richest or the most economically advantaged, and to condemn the weakest. No we do not do that, and in any case I defy this person or these people to prove these allegations.

· 5th interviewee: A military element made a 14 year-old girl pregnant. When the mother of the girl went to see the perpetrator, he responded to her to go and complain wherever she wanted. He is a military and nothing can happen to him. Is this how military elements must behave?

Host: Major Magistrate Innocent Mayembe Sengala
( First of all, sexual intercourse with a girl under 18 years old is considered a rape, in our legislation. Even if the girl had loose morals, the consent of a girl under 18 years of age is considered void and without effect in current Congolese criminal law, and since the new law, of July 20, 2006, [it is so] regardless of whether she complains. So if the public prosecutor is aware of this fact concerning the military element in question, he will be prosecuted for rape. It is possible that he benefits from mitigating circumstances if it is established that the girl had loose morals, because as you know some girls expose themselves in the streets, looking for means of subsistence; child prostitution continues and if because of this prostitution this girl becomes pregnant, the author will of course be condemned for sexual violence, rape, but he will be able to benefit from mitigating circumstances due to the corrupted morals of this girl.

Host: We are taking a little break to listen to the song, Enfants Soldats.
 This song is from the Union of African Artists to fight together against the problem of child soldiers that became very common in Africa.
*
*
*

Song

*
*
*

Host: We are continuing with our program Interactive Radio for Justice. This time with questions concerning international justice, and more specifically concerning the International Criminal Court. Among those questions, listeners were interested in the case of Thomas Lubanga which does not seem to progress. They also mentioned the case of Maitre Jean Flamme, his former counsel.

· 6th interviewee: Why does the trial of Thomas Lubanga seem to be on stand-by? Is there a reason that prevents it from continuing?

( My name is Patrick Tchiboui and I am assistant in charge of public information and sensitization programs at the International Criminal Court for field offices in the Democratic Republic of Congo. We cannot yet speak of a trial, because the trial did not even start. The appropriate term is rather “the case.” It is not delayed, nor blocked, nor restrained. This is the normal course of a judicial proceeding. The decision on the confirmation of charges was rendered, the first trial chamber was formed. The procedure is being followed. It is true that it can seem long for the population, that we understand, there are high expectations. The need for justice is high among populations. And populations wish it would go very fast. But besides the promptness of the judicial process, there are also considerations of equity that we have to respect, so we have to find a balance. We cannot go too fast for fear of breaching these fundamental principles of equity and justice, so we have to conjugate all this so as to find a balance, which can seem very long, but to say the least, this is the normal course of judicial proceedings that we follow. And I would really like to reassure populations to tell them that nothing is restrained, nothing is blocked; the process follows its normal course and is evolving.

· 7th interviewee: Why did the lawyer of Thomas Lubanga, Maitre Flamme, withdrew from the proceedings?

( Maitre Jean Flamme, the counsel, is totally free, this is not specific to the International Criminal Court, even here before Congolese jurisdiction, you can have your lawyer and for a reason or another your lawyer can decide to withdraw and you then look for another lawyer. For reasons that are personal to him, Maitre Jean Flamme took this decision so he is perfectly free. What we have to remember regarding the lawyers of Mr. Thomas Lubanga is that these lawyers are not imposed to him, he chooses them freely. Maitre Jean Flamme was chosen freely by Mr. Thomas Lubanga and now that he withdraws, Mr. Thomas Lubanga will also choose freely a counsel. We do not impose a lawyer to him.

· 8th interviewee: If now Thomas Lubanga has to choose another lawyer, won’t this send the case back to square one?

( This is part of the judicial process as well as the respect owed to the principle of justice and equity. If we really want that the judicial procedure in place in the case against Thomas Lubanga be a procedure complying with international law, in conformity with the principles of justice and equity, we must have the necessary conditions, the appropriate time allowed, the defence of Mr. Thomas Lubanga must given the possibility to prepare. So yes this change also seems to delay the procedure, but if we go beyond that and disregard this, we will breach the principle of equity, we could even accuse the Court of systematically breaching the rights of the defence of Mr. Thomas Lubanga. It happened, it is in the process, and things have to be organized and the judicial process in this case will follow its normal course.

· 9th interviewee: What are the missing elements for the aggression of a state by another to constitute an international crime? And if this did become an international crime, what will be the role of the International Court of Justice in this case?

Host: Mr. Bruno Cathala answers. Let me remind you that he is the Registrar at the International Criminal Court:

( The crime of aggression is a crime provided for in the Rome Statute, but it is not yet defined. The 104 states currently constituting the Assembly of State Parties are discussing this question of aggression. It is a complicated definition and the idea is that maybe in two to three years, they will agree on a definition. You understand that this is quite politicized. Regarding the International Court of Justice, it is not the International Criminal Court. You have on one hand, the International Court of Justice, which handles conflicts between states, that is a state against another state. For example there was a case between the Democratic Republic of Congo and Uganda. This is the International Court of Justice. The International Criminal Court will handle these cases only when the offense is defined and when we are able to say that a person is responsible of an aggression against another state. But this is not defined yet and this is a work in progress among states parties to the Rome Statute.

· 10th interviewee: Where do states stand concerning an agreement on a universal definition of the crime of terrorism, as they say that the mechanisms to fight against this problem is a mechanism of prosecution at the international level, by the International Criminal Court? 

( There is also no international definition of the crime of terrorism, as you know. A certain number of elements can be borrowed from war crimes, crimes against humanity, but these elements do not constitute in themselves a crime of terrorism. So the crime of terrorism does not exist today. There is also a discussion on the definition of the crime of terrorism. But in crimes against humanity for example, a certain number of elements could be taken, that we could consider terrorism but that could qualify as crimes against humanity. But there is not today a clear definition of the crime of terrorism because the countries composing the international community do not agree on the crime of terrorism.

· 11th interviewee: Regarding the context in Ituri, what happened in Ituri, does the International Criminal Court consider that this is genocide, crimes against humanity or war crimes?

Host: Pascal Turlan, Advisor at the Office of the Prosecutor of the ICC and Analyst on the questions concerning the situation in the DRC answers to this question:

( Unfortunately we cannot answer in general manner on the situation in Ituri. As a Prosecutor we can say that we are accusing certain persons, including Mr. Lubanga, but also others soon, for having committed war crimes. This is what we are accusing him of. But in the course of our investigations we will probably accuse other persons of having committed crimes against humanity. We cannot give an answer on a region in general, we can only answer for each fact, and this specific fact is a war crimes. Other facts will maybe qualify as crimes against humanity and we cannot respond in a general manner like this, it is really on a case by case basis, and we, at the Office of the Prosecutor, will bring answers and it will then be up to the judges to decide. Judges will have the last word to say: “yes, we agree” or “no, we do not agree.”

*
*
*

Host: We are almost reaching the end of our program, Interactive Radio for Justice. Thank you for being so many to listen to us. We are always available to receive any question concerning justice, either at the local, national or international level. You can easily reach us either by email at canalrevelation2001@yahoo.fr, or by simple mail at Radio Canal Revelation, 54 Boulevard de Libération in the center of Bunia. Let me remind you that you can also follow this program on the Internet on the site www.irfj.org. Richard Pituwa was presenting, till next time. 

[Translated and transcribed by Sandrine Gaillot]

� OPJ = Officier de Police Judiciaire = Officer of Judicial Police 


� MAP = Mandat d’Arrêt Provisoire


� OMP = Officier Magistrat du Parquet = Magistrate of the Prosecutor’s Office, or public prosecutor.  


� ODP = Ordonnance the Détention Provisoire = Preventive Detention Ordinance


� OC = Ordonnance de Confirmation = Confirmation Ordinance


� Child soldiers
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