







April 26, 2007

Interactive Radio for Justice #27

Host: Welcome dear listeners to the 27th program of our series, Interactive Radio for Justice. Today we are presenting your questions by our faithful listeners of Bunia, to which we have added questions remaining from those asked in the multipurpose center of the francophone branch of CECA 20, during the public session organized last month, on Friday March 9, 2007.  We are starting the series by a question asked by a listener living on Avenue Brazza, in Ngezi neighborhood, near the National Congolese Police Headquarters of Bunia. He is asking which provision authorizes the seizure of a plot of land belonging to a relative as payment of the dowry of his son:

· 1st interviewee: Which provision authorizes the seizure of a plot of land of a father because his son has not yet provided a dowry to his in-laws, at a time when this son, who is responsible, is present?

( My name is Jean-Marie Mulumbakamba; I am Judge at the High First Instance Court in Bunia. If there is an infraction, if there is a wrongdoing, this fact should be reproached to the person who committed the act. One cannot impute an act committed by another person to someone who did not commit it, unless you are in a situation of civil liability. That is, that the responsibility of parents for acts committed by their children, the responsibility of an owner for an act committed by his dog, by his cattle, by people under his orders, but aside from these situations, when someone commits an act, it is up to him to repair any damage caused by his act. Or, the parents of the girl who became pregnant, the parents could have come to the tribunal in order to claim damages. In this specific case, the girl became pregnant, she had children, her future is almost destroyed, maybe she was studying and she can no longer study because she became a mother, we do authorize parents to come and claim damages. In this case, if the parents of the boy were also summoned, because we are now in a case of civil liability of parents for acts committed by their children, who are still under their parental authority, and they were condemned to pay damages, in this case, in order to execute this judgment, we proceed to the seizure of all property of the parents and the boy in order to have something to repair the damage with, which was caused to the girl’s family.

· 2d interviewee: Where can a civilian complain when he considers that his judicial case has not been handled in conformity with the law?

( The answer is provided for in the law, and more specifically in the Congolese Criminal Procedure. There are remedies at the disposal of any individual who considers that his case was wrongly judged; he can seize the higher courts in order to review the judgment issued. If it was by default, meaning that a judgment by default is the judgment which was issued, the decision taken while one of the parties was absent, it could have been the suspect or the person who complained against him or her. So when a judgment has been issued under these conditions, a decision taken under these conditions, the person who was not present can oppose it before the same judge, before the same jurisdiction. This is the ordinary remedy. There is another ordinary remedy, which is the appeal, meaning that when the judgment was pronounced in an adversarial manner, that is to say when all parties were present and the tribunal deliberated over the case, this judgment can be challenged by the ordinary remedy, referred to as the appeal. For example, here, one would lodge an appeal before the Appeals Court of Kisangani. And the procedure to follow, concerning the opposition, you have a timeframe of 10 days; this timeframe is the same for the appeal as well. If you go over 10 days, you are barred, which means that you can no longer exercise your right to a remedy. We have to execute the judgment. If you were condemned to five years and that you have not appealed within 10 days, you have not opposed, you are condemned.

· 3rd interviewee: Is it normal that the military lives among the population? Because we suffer a lot from their acts.
Host: The President of the Military Garrison Court of Ituri, Major Magistrate Innocent Mayembe Sangala, answers:

( Your concerns are justified. In any organized army, the military lives in a camp, so if in fact you go to Rwampara, you will see that the military built huts. At the camp of the first integrated military brigade, in Aupas, there are also huts. This is to tell you that most military elements who live in the city, among the civilian population, are undisciplined. This lack of discipline is also encouraged by the very same civilian population. No chef de quartier will admit that there is a military element who occupies a house illegitimately. They are tenants, they pay rents to civilians. How do you accept military elements as tenants? One should start by refusing them. I also know that there is some negligence at the level of the commandment. Meaning to say that the commander should also punish military elements who violate the regulation, who leave the camp and mingle among civilians. But there are exceptions that are authorized, such as some officers who are not required to live in the military billet, but then they must be officially accommodated by the District. You will hear that there are projects to have a military camp built here in Bunia, but while waiting for this project, all military elements have to be regrouped around their headquarters, which is the case of the first integrated brigade in Aupas, and other brigades which are in Rwampara.

· 4th interviewee: Have handcuffs now become a bracelet that we always have to put on the hands of the population?

( There is a lot of abuse; I know that many military do not have handcuffs. It is essentially the police who have handcuffs, as well as some of the military police. First of all, the military police is not authorized to arrest civilians, nor ask them anything. The military police is in fact here in order to ensure that other military elements, who are undisciplined, do not harass the civilian population. But the ordinary National Congolese Police has the right to arrest civilians who are involved in an offence that has just been committed. But when there is no infraction, we cannot put handcuffs on people, we do not handcuff people [simply] because they owe money. No, this is a purely civil matter, which deserves no physical punishment. This is to say that there are abuses, but then these abuses have to be denounced.

· 5th interviewee: Last time I was arrested and was only asked for the registration card, I presented my student card, it was refused and I had to pay $5 to be released. I would like to know if there have been any measures taken to address this matter.

Host: We gave this question to Mr. the Deputy District Commissioner, in charge of Economy and Finances, Dieudonné Rwabona:

( Indeed, when we proceeded to identification operations of voters before the elections, this registration card also constituted a temporary identity card. It is also true that not everyone was identified and registered. Some were in exile, they were displaced and could not reach registration centers. This is a reality. Someone who presents some sort of identity, such as a student card or a service card, we have asked the police to be able to accept this as identity because not everyone is identified and registered. And if this continues, during our technical meetings, we will continue to stress this with the chief of police so that other [forms of] identity are delivered by a competent authority, politico-administrative. Here in Bunia we will limit so that no everyone can deliver an identity card, who can deliver the identity in question, at the level of the said entity, at the level of the chef de cité, or at the level of the chief of territory, you go to the chief of territory. But the first card, which qualifies as identity card so far, is the registration card. And if you don’t have one, explicitly state the problem, “I lost my card”, even through a request, and we can then tell who has lost their identity card. Some people did this and we have oriented them, huh, towards appropriate places. I will ask the chef de cité he might be able to complete what I said.

Host: Mr. Cybilio dukaflory:

( At the beginning of the electoral process we issued registration cards. If some people who received this card, lost it, only the civil affairs office of the city can deliver an attestation of loss of identity card, and there is no other office.

· 6th interviewee: We would like to know if what prison guards at the prison of Bunia do is authorized by their hierarchy. They require us to pay something in order to give food to our relative who is in prison, and if you don’t have anything they send you away with your food.

Host: Mr. Dieudonné Rwabona Mugabe answers again:

( First of all, you know that we have serious problems to feed detainees, and that when we arrested people and that relatives come to feed them, to the contrary it relieves the government [of that task]. We should rather encourage people to come and visit their relatives, so we cannot impose more conditions on them. So we have often been there many times with police authorities, the prosecutor and others and we have asked the police to refrain from doing this. But we will ask people who are victim of such acts, if this is established, create an incident, report it officially. If someone asks you for money you leave calmly and you come either to the District [office] of to the Prosecutor’s Office to say “here you go, I brought food and was told I have to give something”. On that day we solve the issue and arrest the police officer and transfer him to the Auditorat. Do not accept to give money because this is a crime. Even at the level of the Prosecutor’s Office we asked the Prosecutor to increase visiting days. Instead of one day or the weekend only we are considering if we can open that to two three times a week in order for people to see their relatives who have been arrested. So you also have to have the knowledge of the law and refuse what is imposed on you that is illegal. This is not an order coming from the hierarchy, this is what we call harassment from some elements of our police force, and it must be curbed. Come either to the district [Office] or the Prosecutor’s Office and explain what happened to you and you will find answers.

Host: We are taking a little break to listen to the song, Fondation Mundele. It is a song from the Congolese artist Papa Wemba who invites the Congolese People to start working and reconstruct the country. 
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Host: We are continuing with our Program Interactive Radio for Justice. We have questions addressed to the United Nations Mission in Congo, MONUC, and to the International Criminal Court, the ICC:

· 7th interviewee: I would like to know what is the fate of our daughters who had children with Blue Helmets of MONUC. Who will take responsibility for these children?

Host: The Head of Public Information and Spokesperson for MONUC Ituri, based in Bunia, Madnoj Mounoubai, answers the question:

( First of all you have to know that there is, not only within MONUC, but within the whole UN, a policy that we call a zero tolerance policy regarding the sexual exploitation of inhabitants where the United Nations is working. Here in Ituri there are legitimate cases of MONUC staff or United Nations staff who married Congolese women and have families and children. I don’t think this is what you are talking about.

Second, if there is a normal relationship between a MONUC staff and a Congolese woman, and from this relationship a child is born, this person is of course responsible. Now if this person refuses this responsibility, it is up to this woman to come to MONUC, which has an office called the office for Conduct and Discipline in charge of investigating and taking measures in such cases. If it is established that the accused person is responsible, there is a whole list of measures we can take, the purpose of which is of course taking responsibility for this child. So if you know of cases of children who were abandoned here by MONUC staff, come to MONUC, there is an office that will follow-up on this. In cases of sexual abuse, this person must also go to MONUC and report, there is also an office in charge of sanctioning, when, after investigation, it has been established that the complaint is founded.

· 8th interviewee: So what is the criterion to designate representatives or lawyers for victims? Do victims also have the right to choose their own lawyers?

( My name is Mariana Goetz, I am program coordinator for an NGO, called REDRESS, which is a British NGO. Redress in French means recourse, in reference to judicial remedies and my program focuses on the International Criminal Court. We are working on victims’ rights before this court.

Criteria for legal representatives, the lawyers, are the same for suspects, accused as well as for victims. The criteria are that you have to have been admitted to the bar and practiced for 10 years, you have to present the certificate that you have been admitted to the bar, you also have to have a civil liability insurance in case of problems. The reason behind this 10 years rule is to ensure that there is a minimum of quality, that lawyers who will be put at the disposal of the defence or victims, huh, have a good experience.

For the accused, the accused themselves can choose. Those who qualify are put on the list and the accused has the right to defend him or herself and can choose among all the lawyers on the list, so he is provided with all the resumes of all the lawyers admitted on the list.

For victims, it is slightly different, as they are not entitled to defend themselves in the same manner as the accused. Plus there is an enormous amount of victims, so if each of them had their own lawyer, there would not be enough space in the courtroom for all these lawyers. So the Court provides that the victim be represented in common with other victims by a lawyer, then the Court appoints a lawyer from the list, it is the Court which chooses and appoints a lawyer for a whole group of victims. The Court is rather flexible, if a lawyer is already there with his or her own victims, is it very likely that the Court will appoint this specific lawyer for these victims. For example, Maitre Karine Bakita represents victims, she is a Congolese lawyer, she came with her own victims and was admitted on the list and was nominated for her own victims.

· 9th interviewee: Thomas Lubanga is today at the ICC for having recruited children in his armed group. Is he the only one? Isn’t there any other?

Host: Listen to Pascal Turlan, he is Advisor at the Office of the Prosecutor of the ICC and Analyst for the situation in the DRC:

( For today, your judicial system does not allow to prosecute the totality of these crimes, we wish that international justice intervenes, and the Congo is a State Party to the International criminal Court, it has asked us that there be investigations, Congo is cooperating, Congo is allowing us to do our work and it is part of the pacification effort in the Congolese situation to bring before justice those responsible for these crimes. And today, we are bringing before justice those who we consider have committed the gravest crimes. In our way of working, we evaluate the area of the country where the gravest crimes have been committed, and Ituri, in Congo, is the region, the District where the gravest crimes have been committed since July 2002. Within this region we are looking at groups which could have committed the crimes. We are working on different groups in Congo, in Ituri, and we are trying to obtain evidence concerning the most responsible within those groups. Today we have evidence in the case of Thomas Lubanga Dyilo, this is why he is the first person we requested to have arrested, it is because we have sufficient evidence to prove that he committed the crime he is accused of, and in the near future we will ask the arrest of other persons, other groups, who committed other crimes on Congolese territory and against whom we will have the necessary evidence.

· 10th interviewee: If there are detainees here in Congo or at the International Criminal Court, and it should happen that this detainee cites one or several authorities who are currently in power in the Third Republic, could the International Criminal Court manage to seize this authority?

( There are two elements to answer here: the first is that there are no immunities before the International Criminal Court. The International Criminal Court can judge and prosecute anyone regardless of his or her capacity at the national level. There is no functional immunity, a President, a minister, a Representative… there is no immunity for war crimes, crimes against humanity or the crime of genocide. However, and this is the second part [of the answer], it is not enough that a person cites the name of an authority for us to decide to arrest this authority, otherwise we would have arrested many people, I think, in Congo, there are a lot of people who cite other names and say “this person is a criminal, that person is a criminal.” As we explained, the Court conducts its investigation and reaches elements of proof that allow us to determine the responsibility of such and such person, but it is not on the basis of a citation or a name thrown in the middle of a conversation that the Court decides to request the arrest of a person, of course.

· 11th interviewee: At which precise moment, the funds available for victims can be released for their benefit?

Host: this question is addressed to Mr. Bruno Cathala, Registrar at the International Criminal Court:

( There is a fund that was created in parallel, in the Rome Statute, by State parties. This fund is not managed by the court but by five personalities representative of the world. Of course there is an African representative who is the Archbishop Desmond Tutu who is in charge. This fund represents over a million Euros. This fund will only intervene at the end of the trial and when the trial will be completed and reparations will be ordered. Judges will decide. Victims of facts today reproached to Mr. Lubanga will be able to participate in the proceedings provided that Judges recognize them as victims of these facts. And regarding reparations, there are several types of reparations. I think there will be more collective reparations, which will benefit a village, a group of persons, and it is rather on this type of reparations that I will try to influence Judges so that we focus on this type of reparations because I think that from an anthropological perspective it makes more sense. It can also be symbolic reparations, there can be a series of various solutions but symbolic reparations and the acknowledgment of the modalities is also very important.

· 12th interviewee: I would like to know if, huh, what is the maximum sentence at the ICC, when the ICC condemns a criminal, huh, how many years is that, I don’t know and would like to know.

( The maximum sentence is life but there is no death sentence. It has been recognized that the death penalty is not in the Statute of the International Criminal Court, there also is no sentencing scale. In the Congolese penal code if you stole something, it is, I don’t know, maybe three years maximum. Here it is not so because these are very grave crimes, there is no scale of sentence. But Judges will appreciate the sentence in accordance with the gravity of the facts, their importance and of the personality of the accused.

*
*
*

Host: Dear listeners, this is how we are reaching the end of our program, Interactive Radio for Justice. Thank you for being so many to listen to us. This has certainly triggered new preoccupations so do not hesitate to write to us of to visit us directly at the radio.

For your questions, you can write to us by email at canalrevelation2001@yahoo.fr, or by simple mail at Radio Canal Revelation, 54 Boulevard de Libération in the center of Bunia. Let me remind you that you can also follow this program on the Internet on the site www.irfj.org. Richard Pituwa was presenting, till next time. 

[Translated and transcribed by Sandrine Gaillot]
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