








April 6, 2007

Interactive Radio for Justice #26

Host: Welcome dear listeners to the 26th program of the series Interactive Radio for Justice. We have dedicated today’s program to questions asked during the public broadcast (of our last program), held on March 9th at the multipurpose center of the francophone branch of CECA 20, in Bunia. Let me remind you that almost all the authorities who usually respond to questions in this series were present at this broadcast, namely the District authority, represented by the Deputy Commissioner in charge of Economy and Finance, the civil and military judicial authorities. At the international level, we had representatives from the United Nations Mission in Congo for Ituri, and the International Criminal Court’s delegation was represented by the Office of the Prosecutor, namely the Deputy Prosecutor and the Advisor and Analyst on the DRC, as well as the Registry, represented by the Registrar himself. All came from The Hague, in The Netherlands, to meet and discuss with the Ituri population. We are thanking them for this effort and hope that this will not be the last time.

As usual, we will start with questions on local issues. Hoping you will enjoy this:
· 1st interviewee: When someone is arrested by the police and then has his or her case referred to the Prosecutor, after a while it is possible for this person to request provisional release provided a bail is paid. So, regarding this bail, do we give it after or should this be retained at the level of the Prosecutor’s Office?
Host: Chris Aberi Mwanangabo, Prosecutor of the Republic to the High First Instance Court for Ituri, answers:
( When a person is arrested by the police, his or her file is transferred to the Prosecutor’s Office, and the person can make a request for provisional release. And if the investigating judge considers that this person can be provisionally released, the law provides for a bail. This amount guarantees the representativeness of the suspect before the investigative judge. And, at the end of the trial, there are what we refer to as judicial fees, if the person is convicted, which are calculated in the file, these are the notices, invitations, everything which concerns procedural acts in the file are calculated in these fees.
· 2nd interviewee: Why does the High First Instance Court keep detainees for such a long time without trial? Is it due to a lack of funds or lack of interest on the part of judges or because of a lack of elements in the investigation, because after all, the Congolese people need to trust justice, but how?

Host: This question is addressed to the President of the High First Instance Court in Bunia, Mr. Elis Ndani Kabamba Mkul:

( The judge needs time to conduct the investigation. The work of the judge is to conduct the investigation and to verify all elements already collected by the JPO
 and to take time to consider them, because the investigation which is conducted within this jurisdiction is not just a simple verification, this is what we call the ‘judiciary investigation’. This investigation, which is final, is the determining factor. So there is no such timeframe defined by law according to which it would be illegal to detain for over a month. The concern of any Court is to render a decision when he [the judge] is convinced that all the elements at his disposal led him to the truth, and this truth is the one which will prevail, either in favor of the suspect, who is accused, or against him. So, justice must not be expeditious, otherwise there will be many judicial errors, which we must avoid. We have to avoid rumors but look for the truth, the reality as it is. Procedure is not something that should be flouted, the administration of evidence in a case before the Court is a sensitive issue, so the judge must be prudent. And the decision rendered can either be appealed or subject to any other remedy by the parties if the decision is not satisfactory to them, but the judge must be convinced that the decision rendered is just.
· 3rd interviewee: My son was in an accident caused by the jeep of the police on September 25, 2005. I went to see the chief of the police who told me that if someone knows of an accident, be it by the vehicle of the police, the district, MONUC or FARDC, there can be no recourse possible. So where can we go and file and complaint? My child is still suffering today.
( The one who accuses someone can also be accused. The Prosecutor’s Office is a State institution, but this very same State is also accused by the Prosecutor’s Office. The Tribunal is also a State institution, but this State can be brought before the Tribunal. Starting tomorrow, if you go to the Tribunal from 9am to 12pm, it is an open-doors day; everyone can come and submit their complaint, as they want. Civil and Military magistrates will be there to respond to you. If they can advise you to directly initiate a case against the State you can do so. The State, if condemned, pays damages. But since we always feel our authorities rest very high (above us), we always thought that we cannot file a complaint against the State, this is wrong, you can do it.
Host: Here is the answer from the side of the military justice, represented by the President of the Military Garrison Court for Ituri, in Bunia, Major Magistrate Innocent Mayembe Sangala:

( What I will say is that if what this woman says is true, she should talk to a lawyer or a public defender, there are some, who can follow this up closely. He can help her get damages for this type of vehicle accident.

Host: As this question also concerns the District, the Deputy Commissioner in charge of Economy and Finance, Rwabona Mugabe, acting for Mrs. District Commissioner who is on mission, answers:
( Regarding accidents caused by official vehicles and which are not compensated, I think that the way the law is written, we cannot say that if such and such authority commits an infraction this person is exempt from any type of prosecution, no. But I remember that at the very beginning of the year 2005, the District’s vehicle entered into a collision with a taxi driver. The special traffic police came to the place [of the accident] and we drew the accident report and we, at the District level, bought a part for the bike.
Host: Finally, here is the answer from MONUC, the United Nations Mission in Congo, given by the Public Information Officer and Spokesperson in Ituri, Madnodj Mulubai:

( All MONUC vehicles are insured, contrary to what you may think, if you have an accident with one of MONUC vehicles it is easy, you have a statement drawn by the police, then we have our legal services within MONUC which handles this, and depending on who is liable, you will receive damages.

Host: We are taking a little break to listen to the song Prisoner from the South African artist Lakidube. In this song he talks about the suffering of prisoners, in this part of Africa, which suffered a lot from Apartheid.
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Host: We are continuing our program, Interactive Radio for Justice, this time with internationally oriented questions:

· 4th interviewee:  You have to conduct multi-disciplinary investigations in order to comprehend the sociological, political and anthropological environment within which massacres of thousands of Congolese citizens were perpetrated. Send us actual anthropology experts, sociology researchers, historians, so that you can know what exactly happened in Ituri.

Host: Mr. Bruno Cathala answers. Let me remind you that he is the Registrar of the ICC:

( Regarding the question about anthropologists, no later than last January I personally organized in The Hague a meeting with a number of researchers and anthropologists, because of course, our preoccupation, and in particular the preoccupation of the Registry with regards to victims, is to understand in which context things happened and how this was understood overall. Because we are well aware that it is not the same situation in Ituri, in Uganda, in Central Africa, in Sudan, that the sociological and anthropological realities differ, and that in particular, the anthropological structures, family structures are different. I have been a judge for a very long time in my country and my area of expertise is judicial anthropology. We know that, in the DRC things are different, in France it is different, in Japan it is different, we know that and it is an essential element of what we do.

· 5th interviewee: What is the credibility of the information provided to you by various means, NGO’s and other organizations? Because when I go through these documents, I wonder if this concerns Ituri at all.
Host: Pascal Turlan, Advisor in the Office of the Prosecutor and Analyst on the questions concerning the DRC, answers on behalf of the Deputy Prosecutor of the ICC, simply because she [only] speaks fluent English:

( NGO’s and researchers do not conduct our investigations. We are the ones conducting the investigations. The information we receive from non-governmental organizations, or from researchers or experts, who we ask to conduct research, is information that we use but that we rely on to build our own opinion. Nobody in Congo, in the NGOs or elsewhere, decides or imposes their agenda. It is up to the Office of the Prosecutor to conduct the investigation itself, we send our own investigators on the field, we discuss with our witnesses, we look for our own sources of information, and we build our case on the basis of what we consider being, from answers we received, the reality. The work conducted by NGO’s, reports and other things, are only a small fraction of the overall information, it is not what we present before the Judges. NGO’s do their work, the researchers do their work, the Office of the Prosecutor and its investigators do their work. Before the Court, before the Judges, what we have to present is the outcome of our investigations. We send our investigators on the field, they meet witnesses, they hear them, collect evidence and we present them to Judges. And we are able to evaluate the credibility of the information, so in order to prepare ourselves to reach a conviction, if this is what we want, we have to present elements of proof which are very credible, which are irrefutable, we have to prove each of the elements. On equal footing with the Defence, we are a party before the Judges, and in our work, it is up to us to be more convincing than the Defence and to prove that each of our element is real and credible, and then it is up to the Defence to prove that it is their elements which are real and credible. But there is complete and structural equality, guaranteed by the Registrar, as he explained, so this is why we have to conduct our own investigation. An investigation that guarantees our impartiality, our independence, and then it will be up to the Judges to decide if we convinced them, or if the Defence convinced them.

· 6th interviewee: What is the actual independence of your Court in the face of the superpowers of this world?

Host: Bruno Cathala answers:

( Judges of this jurisdiction are independent. Judges are elected by the 104 States parties to the Rome Statute. There are for example three African Judges, elected, they are by the way three women, who participate and one of the African Judges is in the Preliminary Chamber in charge of the Lubanga case. These Judges are not re-eligible, which means that they cannot campaign, as politicians would do, in order to be reelected, it is not possible, so they are completely independent. Regarding the Office of the Prosecutor, the Prosecutor is also elected by the Assembly of States Parties, as well as the Deputy Prosecutor who is here next to me. They have different preoccupations but they are independent in their functions. And finally the Defence is independent. The way Maitre Flamme was chosen or the way Maitre Balembo was chosen, it depends on Mr. Lubanga, we gave him a list of lawyers of the Court, he thought about it and he received their resumes and he chose. So the role of the Registry, because I am a neutral organ in this Court, is to ensure the fairness of the trial and the balance between the Accusation and the Defence so that they can respond to each other. This is what makes a jurisdiction independent. In each of the organs, there is no political influence, no one can tell the Judge what he must or must not do. The fact that the Court is in The Hague, sometimes we say that it is too far from the reality on the ground, it is too far from people, this is why I am here today to speak with you, but on the other hand it gives some kind of independency, we are not subject to popular pressure, we are not subject to political pressure in the countries, we are outside of this framework.

· 7th interviewee: Regarding justice, we are noticing that the Defence does not have all the elements to conduct its work. We are asking you to place at the disposal of the Defence the means but also the time because the Ituri case is a tough case.

(  Within the International Criminal Court’s system, we have independent organs, this means that I do not depend on the Prosecutor, and the Prosecutor cannot give me orders. I am the Registrar and I am in charge of a certain number of responsibilities regarding the rights of the Defence. Regarding these rights of the Defence, I am the one who has to put in place the means so as to allow that the Defence be conducted freely and independently. You said that the Defence does not have the means. This represents several hundreds of thousands of Euros spent by the Court for the Defence. Maitre Flamme has several collaborators, he is not alone. Maitre Flamme went on the field, he came here in Bunia. Our responsibility is to put in place the necessary means, we even ensured the security of Maitre Flamme because there were moments when it was slightly complicated. I will not allow people to say that the rights of the Defence are not protected. We can say that there are difficulties and so on, I admit that, but the rights of the Defence have been protected. There are hundreds of thousands of documents and it is not easy. We trained lawyers, we trained even Mr. Lubanga, on the rights of the accused. I am in charge and if there are any problems, tell me, write to me, define the problems for me and I will fix them.
· 8th interviewee: I followed the Registrar who mentioned that there was a lot of money wasted, huh, invested, in the case of Thomas Lubanga. I would like to know, after investigations, the net will catch other people responsible for certain crimes, huh, which will be prosecuted by the International Criminal Court?

(  You have the impression that I said that the money was wasted. No, the only thing I said was that I put at the disposal of the Defence means to allow it to conduct its mission. When the defence has conducted its mission, achieved its goal you can decide if that money was well spent, so there is no waste of money, in my opinion. But it is simply the system called ‘judicial assistance’ that we put in place for the International Criminal Court when people cannot afford to pay their defence.

· 9th interviewee: The Criminal Court is here to shed light on what happened in Ituri and to establish responsibilities. It is also for victims to obtain reparations. The Ituri population so far does not really understand your way of proceeding, we do not see our interests, what will Ituri gain from this process?

Host: once again, Pascal Turlan:
( First, we can only repeat that investigations take time, we need time to work, we need time to collect elements of evidence, to collect witness statements and to collect the necessary testimonies. Huh, the arrest warrant, which was issued, upon our request and the procedure which was initiated at our request, is only the first step of our work. He is only the first person against whom we requested an arrest warrant, we are continuing to investigate as we already mentioned. We are hoping to be in a position to request other arrest warrants against other people, from other groups who would be responsible for committing other crimes committed in Ituri, if possible in the coming months, this is our goal. In a perfect world we would like to have several arrest warrants, which would cover a broader scope of the situation in Ituri, on the same day, at the same time, at the same moment, but the hazards of investigations, of the search for proof and testimonies, prevent us from conducing our work in a simultaneous way. We have teams of investigators deployed here on a regular basis, who work on the crimes committed on the territory of Ituri as a whole, by different groups or different persons, about whom we have information allowing us to believe that they could have committed crimes. Regarding what victims can expect, if we are here it is to find answers to the suffering of victims and to bring justice for crimes committed. We are not working in the abstract, we are not working on crimes that may have been committed, we are working on what a number of victims were victims of and concerning which we gathered the necessary elements of proof. What was said regarding the importance of listening to victims is of primary importance to us, it is part of our mandate. We have to investigate on the crimes committed, evaluate the gravity of these crimes, evaluate the interests of the victims and the interests of justice; it is a fundamental part of our mandate. Today, there were children who were victim, families were victim. The children of Ituri are the ones who were victims of these practices, the recruitment of children is a crime and this is why we are working, to respond to the commission of this crime, and to try to ensure that things change and to participate in a national effort for peace and reconciliation by saying that a certain number of things cannot be done and this must be part of the national effort towards stabilization and peace, and for this we indeed need your help and for you to tell us what are the expectations of victims, what are their demands, their questions, so that we can continue to work together and continue on this path.
· 10th interviewee: I followed the program broadcast here for 25 minutes and it seemed to me that the warrants that can be issued by the International Criminal Court were quantified in statistical terms, such that if we manage to prosecute a certain number of people it is already representative. But we would like that if it is necessary to arrest 10,000 persons, 20,000 persons, over the 65,000 square kilometers of Ituri, it can definitely improve the situation in Ituri.

( Of course, we understand very well that when people, the victims, consider that they have been victim of 10,000 or 20,000 persons and think that there are 10 or 20,000 killers on the Congolese territory, it must be frustrating to see that the International Criminal Court only arrests a small number of people. Huh, unfortunately there is no other way. The International Criminal Court is here to arrest a small number of cases representative of the crimes committed and this small number of persons who are considered the most responsible. So when we say ‘the most responsible’ you have to understand that the question of the highest responsibility in the commission of a crime is not necessarily equivalent to the question of political responsibility, for example. We consider that the most responsible for us is the person whom we can prove committed the crimes, which are the gravest. And once we prosecuted these persons considered the most responsible, in the framework of the Court, it is often the chiefs, in an armed group, who will be considered the most responsible, and not the soldier who pulled the trigger or who committed the act, but it is the chief who gave the order or who did not prevent that this criminal act was committed. Then it is up to the Congolese authorities that have primary jurisdiction to try cases for all other people who can be accused. And you have today a military justice in place for over a year, you have the High First Instance court, you have a justice in Ituri which is supported by the international community and which can take responsibility for some of these cases. You recently saw cases before military justice recently, the people who committed the massacre of Bavi for example, or the case of the United Nations military observers who were prosecuted, you have existing cases and you can seize national justice for all these other cases, we can only prosecute a small number of people and you can already see the time it takes us to reach an arrest, it is very complicated, so we will only be able to handle a small number of people.
*
*
*

Host: Dear listeners, this is how we are reaching the end of our program, Interactive Radio for Justice. Thank you for listening to us and we are hoping this was with a lot of interest. Your questions concerning justice at any level are always welcome. You can write to us by email at canalrevelation2001@yahoo.fr, or by simple mail at Radio Canal Revelation, 54 Boulevard de Libération in the center of Bunia. Let me remind you that you can also follow this program on the Internet on the site www.irfj.org. Richard Pituwa was presenting, peace and justice for you all. 

[Translated and transcribed by Sandrine Gaillot]

� Judiciary Police Officer (Officier de Police Judiciaire in French = OPJ)
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