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Interactive Radio for Justice

Host: Welcome dear auditors to the fourth program of our series Interactive Radio for Justice. For today’s program, we spoke with Iturians in Bunia, in Centrale Solenyama and in Katoni regarding their preoccupations on justice. We are trying to find answers to your various concerns on the judicial systems established to serve you[r interests]. These systems whether local, national or international, are meant to support a reality where the law is well understood and well respected.


Questions and Answers:

We will start with the office of the Commissioner by addressing some questions regarding the new voters’ cards.

· 1st interviewee: Why did (the government) refuse to acknowledge the identity of citizens by the identity cards which we bought to circulate freely during the registration?

( My name is Mbitso Ngedza, I am Deputy District Commissioner in charge of Administration in Ituri. Huh…I believe that the legislator considered that there was not much guarantee in these attestations. And, because we, too, also had to acknowledge the fact that these attestations were sold in a bit of a disorderly manner. We had to realize this, here, even in the city of Bunia at some point. There were some attestations being sold by some people who did not have the capacity to do so! That means that if the legislator decided that we could put these attestations aside for now, he did so with good reason. Huh…and in most cities these attestations are sold by people who do not have the capacity to do so.

- 2d interviewee: What is the card that we, catechists, can produce to law officials because they refuse our service cards?

( At the justice level it is not the catechist’s service card that one must show. In reality, one must show to the…huh… before justice the identity card.  This is a secret for no one, we have…huh… for the most part for our population,  we have noticed that many people are missing this identity card. So…, this is why,…at this time…with these operations…huh…of registration and identification, and I would say of enrolment as well, we would like to try to correct this gap. So in reality, the catechist, at this time, I consider that he already presented himself to the registration center and he has his card which is accepted for the moment, because these cards of identification and of registration to the voters’ list that we receive at the moment will temporarily play the role of the identity card. Only after that will the Government prepare an identity card for everyone. 

- 3d interviewee: I would like to know, when you have made a mistake in your identity on a voter’s card, is there a way to change that, given the fact that people are arrested [on grounds] of fake identity?

( I consider that the person who is being enrolled, the person who is being registered, is in a position to immediately notice that his/her identity has been misspelled. In that case, the person in question must be able to ask the question there and then. I witnessed…huh… the case where, in a registration center, a card where the identity was misspelled was destroyed. This is to say that the one who is being identified should also be careful to check if his/her card is filled in properly, according to how he/she presented the situation. After that, it can become…huh… a bit difficult.

- 4th interviewee: Registrations are not yet finished. Why are we arresting people who do not have these identity cards yet? 
( Registration is ongoing. There are centers where we have not yet opened the registration to the voters’ list. This is why it is not really acceptable to arrest people who do not have this card. Maybe I can fail to have…huh… this card today, the deadline has not yet been reached… Here in Ituri, in the Orientale Province, registration has not yet been terminated; people cannot be arrested for that now, no!

- 5th interviewee: Which of the FARDC or the Police has the capacity to request  identity cards to the population?

( This is the work of the police, because it is the police that is in charge of maintaining law and order. This is first of all…huh…the duty of the police. The military can do it, in certain conditions, if it is in the framework of maintaining law and order to know who is who, but normally it is the police.

- 6th interviewee: If a soldier harms you, a military staff from the Governmental force, what are the possible sentences? Where is he going to be accused?

Host: For this question, we talked with Major Innocent Mayembe, Judge-President at the Military Court in Bunia.

( The military staff who commits an offence against a civilian, for example an extortion, theft, aggravated assault, etcetera, will be brought before military justice, he will be condemned if these infractions are established.

- 7th interviewee: If a civilian makes ethnic-related prejudice or discrimination, what kind of sentence does the law provide for? 

Host: Chris Aberi Mwanangabo, Prosecutor for the High First Instance Court in Bunia answers:

( He incurs a criminal sentence
 between 1 month and 2 years of criminal punishment. 

- 8th interviewee: When we bring food to a detainee, and the guards ask for money, one has to refer to which authority?

( To the best of my knowledge, at the level of Bunia prison, no money is being requested over there because the authorizations are being granted at the level of the Prosecutor’s Office. These are free authorizations: you come, we register you, we authorize you and you enter. But I know that the problem exists at the level of the jail
, …huh…so the prison cell of the National Congolese Police where there are sometimes uncontrolled elements who request money before allowing to bring food in the cell. In the case of such behavior, one must refer to the authorities responsible within the police, and if necessary refer to (the level of) the Prosecutor’s Office, we can always intervene to re-establish order there.

- 9th interviewee: What is the difference between OPJ and IPJ. What are their duties? Can they inflict fines to the detainees?

( The difference is that the IPJ, that is the Judicial Police Inspectors, are directly dependent on the Prosecutor’s Office. Whereas you can find OPJs within the police, and to have this capacity it must be by law, you are granted this capacity, …and either by the Justice Minister who can give, he can impart this capacity. There are also OPJ with restricted competency and with general competency, it depends on the discipline. But regarding the tasks, the OPJ as well as the IPJ have the same tasks, that is, research breaches of (the) criminal law and gather up elements of proof and transfer the dossier to the Public Prosecutor. And when…huh… if they can ask settlement fines? Yes, for offences for which the law provided [would be punished by] settlement fines, the O…O…OPJ as well as IPJ can compromise. 

- 10th interviewee: Where can an innocent [person] complain when he/she keeps being detained in the absence of any grounds?

(  Huh… this is Maitre Kamba, I am a lawyer and for the moment I work with Avocats Sans Frontières. Preventive detention is an exceptional measure, which can be decided by an officer of the Public Prosecutor’s Office or by the Officer of Judiciary Police only under [certain] conditions required by the law. If one has to be heard, he/she has to be kept in detention, there should be clues as to one’s culpability, a serious clue of his/her guilt and that this fact could constitute a grave offence. Otherwise, if these conditions are not met, the person must remain free and we must interview him/her. Then, in the event that we want to detain someone, the officer of the Public Prosecutor’s Office who proceeds to it must, within 5 days, bring him/her before the mag…huh…the competent judge, who is the judge of the Tribunal de Paix
. And he does this after 15 days, and so on month after month, except if the infraction is minimal and punished by a light sentence, then he can do this only once. So we can sum up [by saying that] for someone to be put in preventive detention, there must be serious clues of his guilt and the investigating judge must be able to bring him/her before the competent judge within the time-limits provided for by the law.

- 11th interviewee: Should we arrest a parent instead of a child, who is already married, who committed an offence?

( Criminal responsibility is individual. We can only arrest the author of the infraction, because only this one has to be answerable for his actions
. And the one who arrests the parent instead of a child, married, commits the infraction of arbitrary arrest or arbitrary detention. And by the way… huh…, the law… huh… repress… is very specific, in the order …huh… providing for…huh… the exercise of the duties of the Judiciary Police Officers, which says that… any arrest or police custody of members of the family of the suspect, for the purposes of guaranteeing legal representation, is forbidden. Hence, the Judiciary Police Officer who does this can be liable for sentences provided for in the case of arbitrary arrest or arbitrary detention.

- 12th interviewee: If I do not trust the Congolese justice, to which justice [system] should I refer?

( An offence committed on the territory of the Republic is punished in accordance with (the) criminal law. So, in principle, …criminal law is applicable to all individuals whatever their nationality, or that of victims, [and] who committed an infraction on the territory of the country where this law is in force. The infraction must be judged/tried as [close]
 as possible to where it was committed. So… in principle it is the… the Congolese jurisdiction which must prosecute either…huh… the delinquents, or…provide reparations for the victims. But the problem you are asking is, currently the confidence that everyone has to have,  in the Congolese justice. We know that this is still a bit difficult. Justice is rendered in deplorable conditions. Judiciary personnel, who do not render justice given the diverse solicitations, we are trying to make sure that the judicial actors take conscience of, in order to render justice as it should be. We must use every possible means of the law for justice to be better rendered. And these means are numerous, among others; the use of recourse: if one considers that the judge rendered a wrong decision, one can exercise his right to recourse. If one considers the judge to be biased, one can challenge him, or have him resign
.
Host: A little break to listen to the song Évitons la Guerre
. This is a song by a group of young people in Bunia, called Notre Team. This song speaks about the harmful consequences of the war and the necessity of a sustainable peace for the development of Africa.

****************

13’10” (1st part)

Song

3’06” (2d part)

****************

Host: We are continuing our program, Interactive Radio for Justice, by inviting international experts to answer questions on their activities in Ituri. 

- 13th interviewee:  How can the ICC restore peace in Ituri, where the population torn by the war needs more reconciliation, such as in South Africa after Apartheid?

Host: The Judge-President for the International Criminal Court, Mr. Philip Kirsch, is responding to us by phone from The Hague, in The Netherlands:

(It is obvious that restoring peace and encouraging res… reconciliation constitute national objectives that are extremely important. Rendering justice is also an important objective and I think it is important to…to realize that both ideas are not contradictory. The main mission of the International Criminal Court is of course to fight impunity for crimes that are very grave to the eyes of the international community, and more specifically for the moment: genocide, crimes against humanity and war crimes. The process of the work of the Court implies of course the search for the truth on the crimes committed, render justice to the victims, enable the victims to participate to the trials and obtain reparation. It is certain that the intention of State Parties, by creating the ICC, was that this process contributes effectively to the advent of a sustainable peace, a sustainable peace.

- 14th interviewee: Regarding these internationals who come to investigate on the crimes: will there be among them Congolese judges? Who are these judges?

( The ICC counts 18 judges representing all continents of the world. Africa is represented by 3 judges, including the First Vice-President, Judge Akua Kuenyehia, who is from Ghana. The 2 others are Judge Fatoumata Diarra from Mali, and Judge Navanethem Pillay from South Africa. For the time being then there is no Congolese judge at the ICC, but the Court renews itself…huh… every three years by a third. So every three years there are elections for…huh… 6 judges, so it is obvious that there will certainly be at some point a representation that will… that will vary according… according to these elections.

Now, when they arrive in the Democratic Republic of Congo, in Ituri, …huh… the activities of the Court in the Democratic Republic of Congo currently concerns the investigations led by the Office of the Prosecutor of the C…of the ICC. For the time being, the presence of the judges in Ituri is not required. The situation in the Democratic Republic of Congo, which was then referred by the Government of the Republic, was assigned to the Preliminary Chamber I of the ICC, …huh, which checks the good development of the investigations in the Democratic Republic of Congo and pays particular attention to the situation of victims and witnesses. The judges sitting in this Preliminary Chamber already rendered a number of decisions, a certain amount of decisions regarding the situation in the Democratic Republic of Congo. …Huh, however, …huh… once the procedures…huh… will be well under way, it is possible for, as provided for in the Statute, for a Chamber, to decide that the judges travel…huh… travel to the field, within the framework of a special procedure, during a potential trial. So this isn’t…this isn… this is then a possibility that exists and will have to be decided by the Preliminary Chamber.

I would like to add that the ICC has opened a liaison office in Kinshasa. The opening of this office is meant to monitor the good functioning of the activities of the Court in the Democratic Republic of Congo, that is the investigations, communication of information on the ICC to the Congolese, and the dialogue between the Court and the populations particularly affected by the conflict.

- 15th interviewee: When a person is arrested, either at the collectivity level or by the police, how many days must he wait before being tried?

Host: Jean-Marie Kambuma, Judge-President for the High first instance court in Bunia answers: 

( A Judiciary Police Officer can, of course, arrest and detain a person who committed an infraction during 48 hours. This is… this is… this is what we call…huh… police custody. So, just as well, the collectivity chief, provided he acts as a Judiciary Police Officer, can detain…huh… a person who committed an infraction during 48 hours. And… at the end of the 48 hours, or before the expiration of the 48 hours, he has the obligation to bring the person before the Officer of the Public Prosecutor’s Office,… who, him alone, can, of course,...huh… detain a person provisionally. He establishes a temporary arrest warrant, it is for five days. And if the Officer of the Public Prosecutor’s Office considers that there are reasons to allow to detain the person longer, for any reasons, such as…huh… trying to look for elements, of course, to charge the person, so [these are] the ground for investigations, or that…huh…huh… the release of the person would be likely to cause a public security risk, or for other reasons provided for in the law, then the Officer of the Public Prosecutor’s Office, at the expiration of these five days,…huh… comes, of course, before the judge in Council Chamber, to solicit the preventive detention. And this is the judge who grants…huh… this preventive detention; it is…huh… for a length of 15 days. If the Officer of the Public Prosecutor’s Office considers that the reasons are in favor of the detention of the person, and that these reasons are still existing, and that there is actual ground to continue to want to detain the person, for any of the reasons provided for in the law, then he can request before the Tribunal, still in Council Chamber, the extension of the detention. And if the judge considers that indeed…huh… the Public Prosecutor’s Office has grounds to request this extension, he grants the said-extension for a month. And so on from month to month…. until, of course, all the elements be gathered for the Public Prosecutor’s Office comes, isn’t it, to the Tr… sends the file for filing before the Tribunal for a public hearing. So the person can be detained, as I just said, for a more or less long period. We can… indeed, of course, ...huh… find a person who is being detained...huh… for 6 months or even more.
Host: For the international perspective, we have asked the same question to the Judge-President for the ICC, Mr. Philip Kirsch:

( We work to develop procedures to this end to ensure as much efficiency as possible, to these procedures. Efficiency which must of course be…huh… ensured while respecting the rules of due process.., which is the supreme rule for any procedure, especially in criminal matters. There are mechanisms meant to acc… accelerate the procedure of the trial before the ICC, which precedes the examination…huh… by the Court itself of this question, such as the creation for the first time in the international criminal system, of a Preliminary Chamber which settles aspects of the case which are not related to decisions on the innocence of guilt of the accused. For example, it is a Preliminary Chamber which will decide of the competency of the Court, of the admissibility of the case, of the issuance of indictments, of the confirmation of charges, etcetera. But the essential purpose of the creation of this Preliminary Chamber was… was actually meant to avoid that the trial itself be congested by all sorts of questions…huh… which have nothing to do with the innocence and the guilt/culpability of the accused and which could then slow down the procedures. That is, once more, the Court is determined to do everything in its power to ensure procedures as…huh... fast and as, and of course as fast as possible and also impartial, but a precise evaluation is impossible to conduct, particularly in the absence of procedures…huh… of…of precedents on the part of the Court.

- 16th interviewee: I am an inhabitant of Nyankunde. We had a big hospital back in the days, the hospital of Nyankunde, known by everyone. Many people used to come to get care there. So I would like to know, the destructors of this hospital of Nyankunde, will they be judged?! And when!?

Host: Chris Aberi Mawnangabo, Prosecutor of the High First Instance Court in Bunia answers:

( Wanton destruction is an offence punished by the Criminal Congolese Law, and to the question to know when they will be punished, …huh… these are events that were committed a little early on in the troubles, the authors are dispersed here and there. There will certainly be investigations that will be conducted regarding [these people], and the authors of these infractions will be one way or the other punished. It will be difficult to determine when, but what is true is that they will be prosecuted and sentenced.

Host: For the international perspective, let us listen to Yves Sorokobi, Spokesperson for the Chief Prosecutor at the ICC:

( The destruction of civilian property, such as hospital installations, and int…intentional attack against a hospital, or against places where sick or wounded are gathered, fall within the category of war crimes, of course. So,  when the general circumstances of these crimes are gathered, and that… and if these installations do not in fact represent military objectives, the Court is competent to prosecute the authors of such war crimes, if the facts prove that these individuals indeed committed these crimes. Huh…I would also like to add that the Prosecutor’s Office has at its disposal information on many incidents that could fall within the jurisdiction of the Court in Ituri. Among others the attack against the hospital of Nyankunde was described in many reports…huh…so at this point the Prosecutor’s Office cannot make public the specific cases on which it is working…huh… or those on which it is... where it has decided to investigate or not. But we can assure you that in theory…huh… the destruction of civilian installations of course includes hospital installations and the intentional attack against a hospital definitely falls within the category of war crimes.

- 17th interviewee: If a Congolese citizen who has committed a crime against humanity is elected President of the Republic, can the ICC prosecute him?

( The International Criminal Court is competent to investigate all the crimes committed by Congolese citizens, huh…whatever the functions or official positions of these individuals. The official capacity of these…of these individuals does not release them of their individual criminal responsibility, or of their responsibility as military commander or superior. So, a Head of Government, as well as a member of the Government or of the Parliament or an elected representative can still be prosecuted by the International Criminal Court for crimes against Humanity, war crimes and the crime of genocide …huh…potentially committed by these very individuals.

Host: We are reaching the end of this program of Interactive Radio for Justice. Thanks to you all who have participated in the program and we hope that you will continue to ask your questions. We will continue to facilitate this dialogue between you, citizens, and the authorities in charge of rendering justice (to you), a domain which represents an indispensable pillar in the development of a civil society in our country. 

You can write to us by email at canalrevelations2001@yahoo.fr or by simple letter at Canal Revelations, 54 Boulevard de la Libération, in Bunia center. And of course, do not forget to visit us at the radio to tell us what you want to learn about justice. This program was presented by Gracie Grachan. Till next time, I wish justice and peace for us all.





[Transcribed and translated by Sandrine Gaillot]
� Literally in the French version. The appropriate English translation would be “Before which court is he liable?”


� The original French “servitude” cannot be translated literally as it now generally only refers to “easement”, or “right of way” on a property, which is not the context here. Here, the context calls for a more criminal-oriented term, such as sentence or punishment.


� Jail and Prison cell are modern translations for amigot,and cachot in French, which do not literally translate in English other than with the old-fashioned term of dungeon.





� This institution has no equivalent in the Common Law system, and is hence commonly referred to in French.


� Agissements and Actes are translated into the same “Actions” in English, hence the repetition in French was not translated in English.


� “Le plus [proche] possible de…” Proche was missing in the original French version, but the sense of the sentence does not leave any room for doubt.


� The translation of se déporter by resign is only approximate as the French term used in the original version is itself not quite appropriate for this context. The choice of the verb to resign tends to keep the meaning of the sentence as close as possible to the original meaning, but might be however slightly too strong.


� Let’s avoid war
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